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ABSTRACT

The study examines how idioms of human rights and global institutions that
enforce human rights function as sites of national and transnational memory formation.
Of central concern is how a transnational memory of human rights gets articulated in
discourses about international law, international juridical institutions, and
humanitarianism. The International Criminal Court—as an international legal institution
that emerged out of the international human rights system as a permanent juridical body
designed to bring to justice perpetrators of war crimes, crimes against humanity, and
genocide—figures as a key site for rhetorical inquiry into the study of transnational
memory discourses.

A central concern of this project is to examine how transnational memory
discourses—specifically transnational memory discourses of human rights—are
employed to rhetorically produce or challenge the constitution of trans/national
subjectivities and communities. Drawing on four sites where advocates are waging
rhetorical battles over the meaning, reach, and application of the International Criminal
Court, the study examines not only the emergence or existence, but also the resistance to
transnational memory discourses at various levels. Specifically, this study helps us better
understand the kinds of political subjectivities and rhetorical communities produced by
discourses about the signing / unsigning of the International Criminal Court’s treaty
(chapter two), advocacy promoting ratification of the treaty (chapter three), negotiations
over the Court’s design with regards to the inclusion of a gender perspective in the treaty
(chapter four), and the application and invocation of the Court’s principles in
contemporary advocacy campaigns for an intervention in Darfur, Sudan (chapter five).

While all four discourses composing this manuscript draw on transnational
memory discourses and discourses that constitute transnational communities, the focus of
this project is on the residual challenges that the discursive framework of the nation-state
poses to transnational memory. As such, Memory Beyond Borders? provides insight into
the rhetoric of advocacy campaigns seeking to produce and foster cosmopolitan attitudes
and into those discourses attempting to resist it. Consequently, I contend that, while these
discourses aid in constituting transnational subjectivities, they also serve as important
sites for the articulation of nationalist discourses. That is, discourses that seem to be most
explicitly directed toward transnationalism are also discourses that are heavily steeped in
nationalist language and reproduce rhetorics of the nation-state.
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Chapter 1

Introduction

Human rights struggles and the discourses produced in and around them function
as a form of memory politics designed to right past wrongs for a particular community.
Consequently, such struggles play an integral role for the constitution of communities.
While memory discourses often emerge out of particular (that is national or local) historic
situations, due to a series of socio-political and cultural developments since the end of
WW 11, these discourses have become increasingly universalized and institutionalized. As
a result of this international trajectory, human rights/memory discourses have become an
important factor in the cultivation and shaping of an international community. This
project examines how idioms of human rights and global institutions that enforce human
rights function as sites of national and transnational memory formation. More
specifically, this project aims to illustrate how rhetors draw on these kinds of
trans/national memory discourses to produce or challenge the constitution of
trans/national subjectivities and communities. To that end, | examine how a transnational
memory of human rights gets articulated in discourses about international law,
international juridical institutions, and humanitarianism. I argue that while these
discourses serve to constitute new transnational memory discourses and transnational
subjectivities, they also serve as important sites for the articulation of nationalist

discourses. That is, discourses that seem to be most explicitly directed toward



transnationalism are also discourses that are heavily steeped in nationalist language and
are producers of a rhetoric of the nation-state.

The forward slash used here in the word “trans/nationalism” highlights one of the
primary contributions of this study. On one hand are advocates of cosmopolitanism to
whom the creation of a transnational community is a “genuine” aspiration. On the other
hand are advocates who favor traditional nation-state sovereignty and by implication
oppose the creation of a cosmopolitan community. Throughout this project, | will show
how both draw on nationalist rhetoric to achieve their goals. While it comes as no
surprise that opponents of cosmopolitanism frame their rhetoric around the nation-state, it
seems to be paradoxical that advocates of cosmopolitanism or discourses that appear to
be necessarily transnational are packaged and sold to national audiences in a language
that privileges the nation-state. We will see that these rhetorics have severe consequences
for the cultivation and maintenance of transnational subjectivities, communities, and
memory.

A central concern of this project is how the rhetoric of transnational memory
discourses produce transnational subjectivities and transnational communities. Put
slightly differently, | aim to shed light on how transnational memory discourses—
specifically a transnational memory of human rights—are employed to rhetorically
construct transnational communities. The underlying assumption guiding this work is the
notion that communities are produced through discourse. This constitutive function of
rhetoric, according to rhetorical scholar Michael Calvin McGee, is a “rhetorical fiction,”
an entity that comes into being only through the process of being addressed rhetorically

as a collectivity in which individuals must be seduced into a collective identity by at least



provisionally abandoning their individual identity. The concept of “the people,” McGee
argues, should be thought of more as a “process than [a] phenomenon,” suggesting that
“the people” is a transient construction.” “The people” exists only as long as the
rhetorical discourse is effective in conjuring up a collective identity constructed of social
and political beliefs or “myths” individuals are willing to accept. The entity of “the
people” as a collective identity is thus always in the process of becoming and
reconstitution while being on the verge of dissolution as discourse fails to constitute its
subjectivity as a collective. In addition to the constitutive function of rhetoric,
undergirding this study is the notion that international law plays a key role for the
constitution of transnational communities and, more generally, the cultivation of a
cosmopolitan consciousness. A key function in the development of transnational memory
and cultivation of transnational communities is attributed to what David Hirsh calls
“cosmopolitan law.” 2 Cosmopolitan law emerged out of international law—which was
concerned with the rights of sovereign states—but seeks to limit state sovereignty by
creating “minimum standards for the treatment of human beings by states.”® Applying
international human rights standards and creating a transnational record of violations and
jurisprudence, cosmopolitan law and its institutions contribute to the formation of a
cosmopolitan memory and cosmopolitan consciousness.

My aim is to contribute to the scholarship on the rhetoric of public memory by
illustrating how a transnational memory of human rights is rhetorically employed,
advanced, and resisted. | argue that the formation of transnational forms of memory is
tied to the creation of transnational solidarity and as such plays an important role for the

creation of transnational subjectivities. | show how transnational memory discourses



function rhetorically to aid in people understanding themselves as transnational subjects
and constitute transnational communities.

In this study, | examine several transnational memory discourses centered on
issues of international justice and human rights. Central to this project is the newly
established institution of the International Criminal Court (ICC) that went into force in
2002. As an international juridical body designed to prosecute individuals for war crimes,
crimes against humanity, and genocide, the ICC serves as a memory site for the
institutionalization of human rights and as a showcase for a wider popular concern for
international justice. As such, the ICC has the potential of shifting the production of
memory from primarily a national trajectory to a transnational one. Serving as the
primary site of inquiry in this project, the second chapter examines U.S. policy discourses
negotiating the establishment of the International Criminal Court (ICC). At the center of
this chapter is the rhetorical constitution of a community produced by the U.S.’s
unprecedented act of “unsigning” the legal document founding the Court. The third
chapter discusses the rhetorical strategies of NGO advocacy campaigns arguing for
support of the U.S. ratification of the ICC, focusing on how the ICC is employed to
advance the promotion of an international community. Continuing the discussion of NGO
involvement in the creation and promotion of the ICC, the fourth chapter critically
examines the rhetorical efforts of policymakers arguing for the solidification and
institutionalization of women’s right in international law—specifically the inclusion of
gender and sexual violence in the ICC treaty—and the arguments advanced by
international conservative forces who obstructed such legislative efforts. In the fifth

chapter, 1 expand my discussion from a direct engagement with the International



Criminal Court and focus on a discourse which invokes the values promoted by the ICC
as a form of transnational memory. Specifically, | examine the discourses invoked by
human rights advocates to intervene in the humanitarian crisis of Darfur. Having recently
been referred to the ICC, this chapter showcases how advocates rhetorically invoke and
deploy a transnational memory of human rights in responses to distant suffering.

While each of the four discourses composing this manuscript draw on
transnational memory discourses and discourses that constitute transnational
communities, the focus of this project is on the residual challenges that the discursive
framework of the nation-state poses to transnational or cosmopolitan memory. Thus,
rather than solely illustrating the emergence of transnational memory discourses, this
study examines instances where the formation of an explicit move toward developing
transnational subjectivities and transnational memory is obstructed. Together, these cases
show how the idea and practice of transnational memory and, by extension, to the idea of
the transnational or post-national subject or citizen, are alternatively cultivated and
attacked.

The need for deepening our understandings of the constructions of post-national
identities has become imperative in the context of economic and cultural globalization
processes. As a consequence of these processes, political identities are becoming less
clearly demarcated by territorial affiliations. Even though this may be perceived by the
larger public as a rather intellectual discourse, these concerns have gained increasing
relevance and have become a constitutive element of public discourse in the context of
emerging discussions about the construction of a “European identity,” an issue that has

gained extraordinary momentum in response to the recent Eastern territorial expansion of
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the European Union. These discussions attest to an emerging global consciousness about
post-national subjectivities. This project thus engages questions about the contours and
attitudes of such a transnational community through a consideration of transnational
memory. Given that our loyalties are less and less circumscribed by nation-state
boundaries, an overarching concern of this study is to explore how we might cultivate
understanding and responsibility beyond individuals’ immediate communities Of
solidarity. Overarching questions motivating this study include the following: What kind
of rhetorical discourses are needed to produce such subjectivities? What is the ethos of
such a rhetorically crafted transnational subject or community? What kinds of
“memories” and values are being invoked transnationally? What kinds of political
opportunities do transnational memory discourses enable and foreclose? What are the

challenges to the construction of such a transnational community?

Memory, the Nation, and Consequential Memory

This project’s focus on transnational memory expands current memory
scholarship that currently tends to examine the production of memory as tied to
particularized local or national contexts. This focus is predicated on the foundational
work in memory studies offered by the French sociologist Maurice Halbwachs at the
beginning of the twentieth century. Halbwachs’ sociological approach toward memory—
rather than Durkheim’s psychological approach—put forth the argument that “It is in
society that people normally acquire their memories. It is also in society, that they recall,

recognize, and localize their memories.”* Moreover, Halbwachs’ presentist account of



memory—the notion that memory serves and is reconfigured to meet the concerns and
needs of the present—locates memory squarely within a social context and structure that
is “delimited in space and time.”® With the nation-state being a primary site of
identification, solidarity, and social organization, it comes as no surprise that the study of
memory has been approached mainly within the territorial confines of the nation-state, if
not with a focus on more localized communities. ® A classical example of this is the work
of Pierre Nora, the core of which is an assumption of continuity of national history and
ethnicity within the boundaries of the nation-state.

Few scholars have examined memory in international contexts. Some inroads
toward understanding memory production and contestation in a global context have been
made by comparative studies, for instance James Young’s The Texture of Memory. There,
Young examines several countries’ Holocaust memorials and memorial cultures and the
“national myths, ideals, and political needs” out of which particular memorial discourses
emerge.” Examining the practices commemorating the Holocaust in Germany, Austria,
Poland, Israel, and the United States, Young illustrates the rhetorical employment of
these discourses for each country’s national identity formation. Young argues that
Holocaust memory is still largely formed by national imperatives, implicitly subscribing
to a territorially confined notion of memory.? As such, the lesson is not one of
cosmopolitanism but of the importance of culture and context in the production of
memory at the level of the nation-state. In addition to Young’s comparative work, there
have been some recent case studies in memory scholarship in which the focus is placed
on the transnationalization of memory practices, that is the relationships between local,

national, and transnational memory production.® Aside from such exceptions, the bulk of



public memory scholarship remains focused on examinations of how memories are
negotiated, contested, and appropriated by and for territorially bound communities, that is
in local or national contexts. In short, such theorists and critics are examining how
memory is made consequential, primarily within local contexts.'® Whether intended or
not, these theorists invite us to turn away from larger claims concerning how memory
discourses, even those at local levels, have transnational consequences.

One notable exception to this focus on memory as territorially bound or parochial
is the recent work of sociologists Daniel Levy and Natan Sznaider which examines
memory in a global or transnational context. Levy and Sznaider argue that “alongside
nationally bounded memories a new form of memory”—what they call cosmopolitan
memory—has emerged.”™* Cosmopolitan memories, they write, are the “practices that
shift attention away from the territorialized nation-state framework, which is commonly
associated with the notion of collective memory. Rather than presuppose the congruity of
nation, territory, and policy, cosmopolitan memories are based on and contribute to
nation-transcending idioms, spanning territorial and national borders.”*?
Cosmopolitanism here refers to the phenomenon that “global concerns become part of
local experiences of an increasing number of people.”*® For Levy and Sznaider, this shift

» 1 is primarily manifest in Holocaust

from “national to cosmopolitan memory cultures
remembrance in that it exhibits a simultaneous existence of global and local memory
cultures.

Literary scholar Andreas Huyssen observes similarly that the Holocaust has taken

on a “totalizing dimension,” since the Holocaust has symbolically been rendered a

“cipher for the twentieth century as a whole and for the failure of the project of



enlightenment.”"® At the same time, the Holocaust as a “universal trope” has been
appropriated to meet more particularistic or localized concerns and purposes in its
remembrance.® That is, memories of the Holocaust serve as a universal resource that
may then be articulated to highly localized concerns. Huyssen concludes from this that
political struggles over memory are still primarily, and more importantly, most
effectively carried out at local or nation-state levels but linked with each other:

In the best-case scenario, the cultures of memory are intimately linked, in many

parts of the world, to processes of democratization and struggles for human rights,

to expanding and strengthening the public spheres of civil society. Slowing down
rather than speeding up, expanding the nature of public debate, trying to heal the

wounds inflicted in the past . . . those seem to be unmet cultural needs in a

globalizing world, and local memories are intimately linked to their articulation.*’
For the time being, Huyssen claims, we should be more concerned with how these
discourses become manifest locally and how transnational memory supports or obstructs
local memory practices.'® However, as | show in this project, many memory discourses
that are presented in a local idiom may have global consequences.

Levy and Sznaider draw slightly different conclusions from their claim about the
proliferation of transnational memory discourses. They concur with Huyssen that the
Holocaust contributed to developing normative standards for moral debates about human
rights and justice at a transnational scale, which made the Holocaust serve as the prime
example of an emerging cosmopolitan memory. Having triggered the adoption of a series
of legal instruments to codify human rights, memories of the Holocaust have “become the

cultural foundation for global human rights politics.”* This codification of human rights
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violations into international law calls attention to the constitutive function of international
law, particularly international criminal law, as a vehicle for the formation of an
institutionalized cosmopolitan memory.? In addition to providing a general framework
for international conduct, international criminal law serves a pedagogic function.
Lawrence Douglas, for instance, has examined how the criminal trial as a specialized
legal instrument has been used as a “tool of collective pedagogy.”?* The trials of the
Holocaust, he argues, function as “dramas of didactic legality” designed to “teach history
and shape collective memory.” ?> Moreover, as we will see in the discourses over the
establishment and ratification of the International Criminal Court, international criminal
law has taken on and is widely recognized as an influential force in international
policymaking. Legal scholar Ruti Teitel argues that newly established judicial institutions
such as the ICC “make criminal justice the primary means of enforcing international
rights law.”?® What has emerged is a new cosmopolitan criminal law that evolved “out of
international humanitarian and human rights law” and which is not confined to the
conduct of states but also includes non-state organizations and individuals.?* This kind of
cosmopolitan law derives its authority not from state sovereignty but from “a set of
supra-national principles, practices, and institutions.”® This cosmopolitan law,
sociologist David Hirsh argues, plays a key role for the cultivation of cosmopolitanism as
it aids in constructing universal rather than particularistic narratives that represents a form

of collective memory for an international community.?
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Globalization, Cosmopolitanism, and Transnational Memory

Although the processes of globalization have been ongoing for centuries, the term
“globalization” did not become widely used until the 1960s or 1970s. Since then
globalization has been studied by various disciplines, rendering “globalization” as a
general descriptive term for a number of different developments and processes. In the
broadest sense, globalization is conceived of as an “accelerating interdependence,” or
“global integration,” which refers to the “enmeshment among national economies and
societies such that events in one country impact directly on others.”?” Geographer David
Harvey sees globalization as intricately linked to the postmodern condition and describes
globalization as a “time-space compression” of social organization and interaction.”®
Arjun Appadurai has focused on the conditions a global and hybridized culture has
produced through “global flows” of financial capital, commodities, communication,
finances, and people.?® While the subject of analysis and implications of globalization
vary widely across disciplines, globalization is generally understood as an intensification
of social interactions between people at a global scale. As such, globalization has brought
about transformations at the economic, social-cultural, and political level, which raises
questions about “the nature and scope of justice, democracy, and citizenship and their
application beyond sovereign states.”*°

The social and political transformations in particular and their attendant concerns
will also have profound implications for memory production and memory practices. One

of the key issues relevant for the study of public memory is related to questions about

identity formation. The degree of human migration has changed the composition of
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political communities and has established increasingly multicultural societies. Identity
traditionally has been thought of as intricately tied to the nation—Ilegally through formal
citizenship and ideologically through participation in what Benedict Anderson called the
“imagining” of a national culture and community.*" During the nineteenth and twentieth
centuries, citizenship was constructed in relation to nationality to such a degree that, as
political theorist Etienne Balibar wrote, it “appears inseparable from belonging to a
nation, whether through inheritance or naturalization.”* The “enhanced and politicized
awareness” of ethnic or cultural differences in increasingly multicultural societies,
however, has called into question conventional assumptions about civic identity and its
relationship to a particular political community.* As a result of increased recognition of
such differences, “ethnic, cultural and national consciousness have brought about either
the loosening or the actual fragmentation of polities hitherto thought of as nation-
states.”
In addition to globalization processes having produced transformations with
regards to cultural and political identity in the nation-state, they have brought on what is
often referred to as a “crisis” for the sovereignty of the nation-state. At the level of the
nation-state, globalization, and economic globalization in particular, have resulted in a
degradation of democracy. With the rise of transnational actors such as international
financial institutions, nation-state borders are increasingly eroded by multinational
financial institutions and trade alliances, such as the International Monetary Fund (IMF),
the World Bank, World Trade Organization (WTO), and the General Agreement on
Tariffs and Trade (GATT). These supranational financial institutions are not subject to

democratic electoral processes and therefore suffer from a democracy deficit or
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accountability deficit. Similar arguments are made about the increasing influence of
global civil society operating outside of the formal decision-making process and
influencing international conferences, treaties, and agendas. By circumventing
democratic decision-making processes, these international actors curtail the sovereignty
of the nation-state.

These developments have produced a series of conditions that play a significant
role for the production of memory discourses and will require a rethinking of memory
formation as primarily a national endeavor. The experience of increasingly overlapping
identities that transform our loyalties and sense of allegiances originally associated with
the nation-state is coupled with the fact that the locus of political power no longer resides
principally in national governments, as “effective power is shared and bartered by diverse
forces and agencies at national, regional and international levels.”® As a result, we face a
series of “new types of ‘boundary problems,” which challenge the distinctions between
domestic and foreign affairs, internal political issues and external questions, the
sovereign concerns of the nation-state and international considerations.”* States and
governments are confronted with issues (such as epidemics, environmental issues,
weapons of mass destruction, fundamentalist movements) that no longer fall into clear-
cut categories of domestic or international affairs. In short, “the enmeshment of national
political communities in regional and global processes involves [nation states] in
intensive issues of transboundary coordination and control,” which results in the creation
of what David Held refers to as “overlapping communities of fate.”®’

Moreover, memory discourses are affected by the human rights discourses that

have intensified since World War Il, in large part as a response to the atrocities of the
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twentieth century. The Nuremburg War Trials in 1946, the signing of the UN Charter in

1945 and the subsequent adoption of the Universal Declaration of Human Rights in 1948
marked the beginning of an international institutional concern for human rights. In the
1990s, the crimes committed in former Yugoslavia and Rwanda prompted a stronger
enforcement of international law safeguarding human rights. At an institutional level,
these endeavors have recently culminated in the establishment of the International
Criminal Court.

The proliferation of human rights discourses promoted by international
organizations and institutions over the last sixty years has sparked a heightened concern
with memory since the 1960s and 1970s. This proliferation of memory discourses,
Huyssen has observed, must in part be considered a response to decolonization processes
and the emergence of new social movements.® Huyssen notes that the “hypertrophy of
memory” manifest in the abundance of archives and museums is in itself a response to
changing notions of temporality and spatiality brought about by the globalization
processes described above.*® Against this background, Huyssen interprets the ever-
increasing obsession with memory as evidence for a longing for stability and a sense of
identity. Similar to Pierre Nora’s argument put forth in his seminal essay “Between
Memory and History: Les Lieux de Mémoire,” he considers the urge to memorialize and
archive a counter-reaction against rapid transformations in our lives that often seem
beyond our control. The expansive growth of memory institutions (museums, archives,
and monuments) are indicative of attempts to compensate for the loss of control by
collecting, preserving, and stabilizing the past into a static entity. In this sense, memory

discourses are not antithetical to globalization but rather emerge out of a will to
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counteract the amnesia produced by globalization processes.*® We will gain insight into
how these concerns are rhetorically employed in discourses over nation-state sovereignty
and a resistance to social change in the chapters of this manuscript.

The internationalizing or globalizing developments outlined above combined with
an increased concern for human rights have contributed to a rise in transnational memory
discourses. Hence, Halbwachs’ territorially bound approach toward the study of memory
must be revised because it presumes relatively unchanging collective formations.
Approaches that consider memory production primarily located in the nation-state no
longer match the realities of how memory discourses are invoked and disseminated.
Contemporary memory is characterized by fragmented memory politics of particular
ethnic and social groups and is increasingly decentered. Memory practices are no longer
territorially bound but are increasingly part of a globalized system in which local,
national, and transnational articulations of memory must be negotiated.

These political and cultural transformations brought about by globalization
processes have recently given rise to the thriving scholarship on the concept of
cosmopolitanism. While a comprehensive account of the multiple facets of
cosmopolitanism is outside the scope of this project, | will provide a brief overview of the
main tenets pertinent to this project. Originating in ancient Greek thought,
cosmopolitanism referred to the belief that humans are part of two communities,
including our closest kin and humanity as a whole. The concept was revivified by Kant in
his 1795 essay “Perpetual Peace,” in which he envisioned cosmopolitan law as a structure
of democratic republics guided by principles of mutual recognition and tolerance. Today,

the concept of cosmopolitanism is being theorized in a host of disciplines with varying
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definitions and emphases that can roughly be divided into moral cosmopolitanism and
legal/institutional cosmopolitanism.*! The moral strand, predicated largely on Kant’s
notion of cosmopolitanism as a means to build solidarity, peace, and justice and the belief
in a moral universalism, is concerned with issues of solidarity, feelings of belongingness,
and ethical obligations that transcend national borders in a world community. It is
committed to a global egalitarianism based on the notion that all humans have an equal
moral status and thus a right to equal respect and concern regardless of nationality or
citizenship.*? The legal/political strand focuses on establishing institutions of global
governance and legal institutions to guarantee and secure the protection of universal
human rights. In the latter approach, cosmopolitanism refers to a “vision of a global
political consciousness that is generated and sustained by institutional structures.”* As a
whole, cosmopolitanism is understood as an emancipatory political ideal concerned with
democratizing processes in a global context.

The two primary relevant contexts for this study in which cosmopolitanism is
invoked is the field of international law and cosmopolitanism endorsed through global
civil society. Robert Fine has recently pointed out,

Whilst international law has traditionally developed according to the principle that

every state is sovereign within its own territory, cosmopolitanism endorses legal

limitations on how rulers may behave towards the ruled; and whilst international
law leaves it to states to protect the rights of individuals, cosmopolitanism looks
also to the formation of international legal bodies above the level of nation-states

to perform this function.**
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One focus of this project is how cosmopolitan ideals of a cosmopolitan community are
advanced through the rhetorical discourses produced by and about international law and
international judicial institutions, specifically the ICC. The second approach toward
cosmopolitanism particularly relevant for this project is the argument that civil society
and social movements occupy a significant role in the promotion of cosmopolitan ideals,
partly due to their ability to create a global or transnational public sphere, which is seen
by some as indicative of the formation of cosmopolitan citizenship.* Raising awareness
about issues of human rights, global social justice, transnational solidarity, and global
democracy, global civil society has become a prime agent in shaping alternative,

cosmopolitan communities guided by cosmopolitan values and principles.

Institutionalized Cosmopolitan Memory

» 4 is to a great extent

The shift from “national to cosmopolitan memory cultures,
attributable to the experience of the Holocaust, which triggered the evolution of the
human rights regime and institutionalization of human rights norms “as a moral
response”™’ to the atrocities of WW II, creating a kind of “institutionalized
cosmopolitanism.”*® The Holocaust has developed into a moral reference point and is
often invoked as the grounds for a global moral responsibility. Thus, as communication
scholar Robert DeChaine has noted, the “discourse of globalization intertwines with a

discourse on morality.”49

Levy and Sznaider argue that while “Memories of the
Holocaust do not directly cause the emergence of a global legal culture . . ., they produce

a continued negotiation process between ‘international law’ (i.e. finding the criteria for
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degrees of wrongdoing) and ‘normative ethics’ (based on questions of reason and

%% We can see some of the more recent outcomes of this development in the

morality).
demands for intervention in the Balkans, which “helped establish the link and thus the
centrality of the Holocaust as a measure stick for international politics and a transnational
value system.” More recently, memory of the Holocaust configured into a moral value
system has found expression in the concept “Responsibility to Protect” (R2P), the
international community’s commitment to intervene in or prevent humanitarian crises.>

Landmark developments in this process of an institutionalization of cosmopolitan
memory created in the immediate aftermath after WW Il include the Universal
Declaration of Human Rights that set a new standard for human rights and the UN
Convention on the Prevention and Punishment of the Crime of Genocide, which codified
genocide into an international crime.* The International Military Tribunal at Nuremberg
(IMT) created legal precedents that limited nation-state sovereignty over its citizens in
the context of human rights violations.> Article 6c of the London Agreement—the
charter that laid the foundation for the International Military Tribunal—codified “crimes
against humanity” to include “murder, extermination, enslavement, deportation, and other
inhumane acts committed against any civilian population, before or during the war, or
persecutions on political, racial, or religious grounds ... whether or not in violation of
domestic law of the country where perpetrated.” In this sense, Levy and Sznaider argue,
Article 6¢ represented a

radical departure from exiting international law by recognizing individual

responsibility not just in wartime extending protection to one’s own civilian

population, granting supremacy to international law over domestic law, and
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internationalizing the persecution of minorities. On the one hand, the Nuremberg
trials affirmed sovereignty, as crimes against Germany’s own citizens could only
be said to have occurred after Germany started its ‘aggressive war.” War was still
the major crime. On the other hand, Article 6¢ and the legacy of Nuremberg
would over time become a formidable challenge to the hitherto sacrosanct
sovereignty of nation-states.
The Nuremberg trials, Levy and Sznaider argue, are thus “remembered for establishing
the previously unknown legal notion of crimes against humanity, thus providing a legal
precedent that has structured public and legal debate about genocide ever since.”’ The
principles established at the Nuremberg war crime tribunal and those established by the
Universal Declaration of Human Rights (UDHR) adopted by the General Assembly of
the UN on December 10, 1948 are “decisive for how contemporary human rights norms
are limiting state sovereignty by providing international standards for how states can treat
their own citizens.”® In fact, these documents have much to do with how we are invited
to value universal rights of the individual within the context of an international
community. Anne Cubilié, for instance, observes that
The role of the body as it is defined within the Declaration is crucial to the
document’s legal and cultural project of human rights. In order to lay claim to the
right of governance over all bodies anywhere on the Earth, the Declaration must
first construct an international subject that exists prior to its incorporation as
subject/citizen within state and cultural systems. Such a subject is not just granted

rights to which he or she is entitled regardless of national and cultural
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circumstance, but is also proscribed from behaving in certain ways toward the
other members of the transnational community.”>
Cubilié calls special attention to the rhetorical dimension of the document for the
constitution of an international subject. She concludes that the UDHR “performatively
enacts the subject of an international ‘human’ with internationally recognized rights and
responsibilities who exists prior to entrance into any other structure of identity and
regulation—national, ethnic, religious, gender, and so on.”® DeChaine expands on the
importance of the UDHR as a “catalyst for a novel, publicly crafted rhetorical vision of
an ‘international community.””®" Central values undergirding the UDHR, DeChaine
argues, are the principles of <human dignity>, <universality>, <brotherhood>, <duty>,
and <democracy>, all of which have served as important ideographs in the rhetoric of the
global human rights movement. 2 The principles and ideals laid out in the UDHR are
powerfully articulated in contemporary human rights discourse from which the “ethos of
the new international community” emerges. 63

These legal frameworks have established a set of general principles that function
as a form of cosmopolitan memory. In addition to the values laid out in these institutions,
cosmopolitan trials represent a further example of an institutionalized cosmopolitan
memory. David Hirsh has argued that cosmopolitan trials “seek to produce a narrative
free from national particularity.”®* He writes,

The process that we can see happening in the emergence of cosmopolitan law is

also in part a process of the development of a cosmopolitan social collective

memory. Courts receive particular and contradictory testimony; they act upon this

according to their own rules, and produce a single narrative. Cosmopolitan courts
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receive nationally particularistic narrative as testimony that they transform into an

authoritative cosmopolitan social memory.®
The judgments or narratives produced by such cosmopolitan trials, Hirsh argues, carry
“social power” with the potential to “shake the certainty of eternal myths of nationhood
and ethnic superiority.”® Thus, the narratives forged through cosmopolitan criminal trials
of their national contribute to “undermining myths of nationhood,” thereby contributing
to the formation of a global collective memory.®’

The legal documents and processes consolidating a human rights framework work
in tandem with more general globalization processes that pave the way for the formation
of cosmopolitan memories. As state authority and national decision-making processes
have changed with processes of globalization, the nation-state no longer holds a
monopoly over the production of memory discourses. As a result, memory cultures and
memory discourses have undergone transformations:

Human rights are the new measure for a global politics, shaping the ways in

which state authority is exercised. While the sovereignty of states remains intact,

their authority to determine the scope of solidarities in purely national terms is
diminished. New transnational solidarities have the potential to emerge. The
decontextualized memory of the Holocaust facilitates this. In its ‘universalized’
and ‘Americanized’ form, it provides Europeans with a new sense of ‘common
memory.’68
While the monopoly of the nation-state in defining memory discourses seems to wither,
other forces, such as migration, immigration, and the pervasiveness of electronic mass

communication, are becoming increasingly important factors in the production of
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memory discourses that mitigate memory discourses sanctioned by the nation-state. For
instance, frequent treatments of the Holocaust in media representations have brought
forth a universalization of the Holocaust in the sense that the employment of the trope is
no longer tied to a particular locale.

The transformation of memory cultures and discourses from a national to a
transnational scale extend beyond Holocaust remembrance. Anthropologist Christina
Schwenkel has shown in her case study on the memory of the war in Vietnam how
commodification and “intensified global movements of people, knowledge, and capital”
have prompted new articulations of Viethamese memory of the war that is deeply
affected by transnational forces, creating new transnational forms of memory. *
Schwenkel argues that the “current production of historical memory in Vietnam is, in
many respects, a transnational negotiated process that involves variously situated actors
and their global engagements with memory....”"

Similarly, Geoffrey White’s study of the fiftieth Guadalcanal anniversary
demonstrates the “construction of a national history that contends, on the one hand, with
multiple local memories and, on the other, with powerful global forces of meaning.”"* In
contrast to John Bodnar, who contends in Remaking America that vernacular memories at
the sub-national level compete with and resist memory production at the national level,
White add s a further level of analysis by calling attention to the impact of supra-national
forces in the production of memory discourses. Demonstrated by the example of war
remembrance in the Solomon Islands, White argues that “transnational practices of
recalling war easily override or transform other, local meanings and histories, including

dissonant memories within the dominant nations.”’? In this sense, transnational memory
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making does have homogenizing effects, even though, as Levy and Sznaider are careful
to point out, cosmopolitan memory is not necessarily to be understood as merely a
process of homogenization. Instead, they argue, “cosmopolitan memory” should be
considered as emerging precisely from the encounter between global schemes of
interpretations and local conditions and interpretive schemes. White complicates this
interplay of subnational and supranational forces in the production of memory,
demonstrating that the production of war narratives typically falls under the auspices of
world powers who have the authority to define and limit the appropriation of war
memories by creating idealized representations of war—by invoking heroism, loyalty,
and liberation rather than suffering—in an attempt to reconstruct their own national
identity. This can have particularly adverse effects for the creation of a national history
for young states who are “culturally, economically, and politically” closely tied to their
former colonial powers. For these states, then “representing world wars in global
frameworks of meaning may easily deform stories that derive their significance from the

5573

more specific and longer sweep of colonial history”"” or those stories that emerge from “a

variety of local voices and recall the war in terms other than those of the Allied epic of

liberation.”"

Global Civil Society and Transnational Memory

In addition to the increasing codification of human rights at an institutional level,
which has led to the emergence of transnational memory cultures, some scholars suggest

that transnational non-state actors, or global civil society, will also play a crucial role in
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memory production across territorial borders. Sociologist Ulrich Beck argues, that in
future memory discourses the “fenced in” history and memory of the nation-state will
increasingly be replaced by a “polycentric memory” promoted by transnational and non-
state actors, such as social movement organizations.” Global civil society actors, mostly
comprised of non-governmental institutions, have been widely recognized as significant
forces in the development and implementation of human rights norms and on issues of
social justice.”® As such, they are likely to play a formative role in the constitution of
global communities and in defining the values, norms, and attitudes of that community.
The definitions of global civil society vary among scholars. The term global civil

99 6

society is often used synonymously with “international society,” “transnational civil

society,” and “the global public.””’

In general terms, the label refers to a “global arena in
which individuals and organizations other than sovereign states come together and
engage in activities separate form those pursued by national governments.”78 Since the
1970s, the number of NGOs, the mainstay of global civil society, has steadily risen.
According to the Union of International Associations, there are about 18,000
headquarters of international NGOs and INGOs.” David Chandler notes in Constructing
Global Civil Society that
Today, as transnational questions of human rights, the environment and
international terrorism dominate the international agenda, it appears as if non-
state actors of various kinds are becoming increasingly important players in
international policy-making. Not just playing a major role in United Nations’

forums but also in the policy-making of international financial institutions and

governments.®
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Chandler summarizes that “both the need for and the existence of an international or
global civil society has now gained a consensus.”® While the growing role of global civil
society and NGOs in particular is widely agreed upon, the degree of influence these non-
state actors have or should have is a contested issue among scholars.

Though it is not my goal to quantify the influence of NGOs, in this project | shed
light on the role global civil society plays as an agent of social change. Located outside of
formal political structures, civil society, and particularly non-governmental institutions,
global civil society primarily operate through creating public spheres, which, in turn, help
promote alternative visions of the future. Hayden argues that global civil society has
become ““a force for good global governance through dissemination of information,
formation of open forums for dialogue and debate, and advocacy of greater democracy,
transparency, accountability in governmental and multilateral institutions.” % In this
sense, global civic engagement is a means to “restoring collective values and morality as
a counterpoint to the narrow individualism or political apathy reflected in the institution
of formal, state-based, politics.”® The fascination with global civic activism seems to lie
in the “construction of a new global space” 8 and in developing an “alternative way of
doing politics” as well as a “new type of political discourse, one which is not based on
states and rejects the formal political competition for power based on instrumental
rationality.”® Global civil society and the public sphere it creates, Calhoun argues, then
may be thought of as the expression of a transformation of consciousness and as a space
for new “social imaginaries” of transnational solidarity.®® As such, global civil society is
“defined not by geographical or spatial limits but by ideological ones, by adherence to

global values rather than the particularisms of place.”87
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Chapter Overview

In this manuscript, I trace the ways in which transnational memory discourses
produce or challenge the constitution of transnational subjectivities. The International
Criminal Court provides the thread that binds the chapters together. In chapter two, |
examine how issues of memory were of central concern throughout the stages of design
and implementation of the International Criminal Court. Historically, large-scale
atrocities have been adjudicated by ad hoc tribunals, such as the Nuremberg trials or the
International Criminal Tribunal for the Former Yugoslavia (ICTY) and the International
Criminal Tribunal for Rwanda (ICTR). At the same time, there has been a movement for
establishing a standing judicial body for the global enforcement of human rights that
could adjudicate war crimes, crimes against humanity, and genocide. The International
Criminal Court is the most recent of these tribunals created for enforcing international
human rights. Its creation was widely recognized as a “historic opportunity for the world
community to offer victims of these most serious and atrocities violations of human
rights and humanitarian law a chance at justice and redress.”®® Hailed as the “missing link
in the international legal system” by UN Secretary-General Kofi Annan, the ICC is
empowered to prosecute genocide, crimes against humanity, and war crimes occurring
after July 2002. Despite this generally positive assessment, the ICC’s design and
jurisdiction have caused considerable debate in foreign relations, particularly in light of
the U.S. decision to revoke its signature to the ICC treaty in May 2002, shortly before the
court entered into force in July 2002. This action, commonly referred to as the

“unsigning” of an international treaty, is unprecedented in international law. This move
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was widely commented on as the United States had played a leading role in the drafting
of the Rome Statute for an International Criminal Court. The issues raised in this debate
are not only the real consequences of the US not being subject to this treaty but also that
the nullification of the US signature might set a precedent for retreating from other
international treaties.

Drawing on news coverage, Congressional hearings, and the official speech
announcing the U.S. decision to “unsign” the treaty, this chapter provides an analysis of
the public debates about the International Criminal Court in the U.S. The focus of the
chapter is the rhetorical production of memory, community, and sovereignty as expressed
in the speech delivered by Under Secretary of State for Political Affairs, Marc Grossman,
in May 2002 before the Center for Strategic and International Studies (CSIS). Focusing
on how memory, community, and sovereignty are constituted and altered in U.S. public
discourse around the ICC, I argue that the consequences of the brand of memory
engendered by the act of unsigning laid out in this address are the abdication of global
responsibility in the name of protecting U.S. sovereignty.

After having set up the context of the political stakes of the ICC in chapter two,
chapters three and four examine the rhetorical strategies employed by non-state actors in
advocating the establishment and design of the ICC. These chapters take us through
major stages in the development of the ICC as an institution, including the drafting of the
ICC treaty and the campaign for U.S. ratification of the treaty. The issues that come to
the fore here are the discourses through which cosmopolitan identities are advocated for
and against in the campaign for ratification by non-governmental organizations, debates

over the inclusion of gender and sexual violence in international criminal law, and the
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response from conservative forces working to obstruct such an expansion of women’s
rights. Scholars of global civil society who have examined the role of civil society actors
in the creation of the ICC have come to the conclusion that “input of global civil society
in the process which led to the adoption of this Statute has been almost unprecedented in
international treaty negotiations....”®° My analysis adds to this scholarship on the role of
civil society in the creation of the ICC by explaining the kinds of communities non-state
actors rhetorically construct through their discourse.

In chapter three, | focus primarily on the rhetoric of the NGO Citizens for Global
Solutions, a key organization working to mobilize support for the ICC. Analyzing
advocacy materials produced by Citizens for Global Solutions, I argue that the group’s
rhetoric addresses its audience through appeals to the nation-state, which sharply
contrasts with the group’s proposed goal of creating cosmopolitan subjectivities and
communities. Citizens for Global Solutions’ overarching goal is to sell the message of the
ICC to a U.S. audience that is disposed negatively to the ICC due to the rhetorical
intervention of the Bush administration into the ICC. In my analysis, we see how the
instrumentalization of rhetoric both creates the possibility for such persuasion and
undermines the goal of forging an international community guided by cosmopolitan
values.

Chapter four extends this examination of the rhetoric of civil society
organizations in framing the ICC. In this chapter, I highlight the discursive struggles of
non-governmental organizations in drafting and designing the International Criminal
Court, with a specific focus on gender in the ICC. My analysis takes shape against the

background of the negotiation process during the Diplomatic Conference held at Rome in
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June and July of 1998 which led to the establishment of the ICC treaty known as the

Rome Statute. In this context, chapter four examines the rhetorical discourses of NGOs
(and to a minor extent state delegates) negotiating the unprecedented inclusion of a
gender perspective, including provisions on gender and sexual crimes, in the international
treaty that would found the ICC. Whereas chapter three focused on advocates’ drawing
on transnational memory discourses to conjure into existence an international community
defined by progressive ends of social justice, chapter four examines both progressive
women’s rights groups arguing for the inclusion of a gender perspective and social
conservative, anti-women’s rights groups that used the Diplomatic Conference as a
staging ground to further their goals of reversing or stifling the expansion of women’s
rights in international criminal law. My examination of socially conservative NGOs
crafting a rhetorical campaign to challenge and reject the explicit inclusion of women’s
rights in the Rome Statute highlights the work of social control and social maintenance
that I begin addressing in chapter two. | approach the struggle for the inclusion of
women’s rights as a struggle over a type of transnational memory. I contend that social
and religious conservative NGOs sought to influence the ICC treaty with a particularistic
view of women’s rights while objecting to cosmopolitan modes of remembrance—
including certain transnational rights granted toward women—~because universal human
rights are thought of as interfering and undermining nation-state sovereignty. Hence, the
community envisioned by these conservative forces is one marked by national
sovereignty, and the rhetorical discourses of these groups are designed to stifle

cosmopolitanism.
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Chapter five turns our attention away from the memory work of more official
sites and modes of discourse discussed in chapters two, three, and four by illustrating in a
number of examples how advocates and the media industry have appropriated a
transnational memory discourse of human rights. Specifically, chapter five examines
several rhetorical texts that are part of the larger advocacy campaigns arguing for an
intervention in the crisis in Darfur—a case that was referred to the International Criminal
Court in March of 2005— and the implications of these appropriations both for political
activism and the transnational communities it engenders. Activists and media campaigns
have become central players in the Darfur crisis since the international juridical and legal
communities have been slow to act. In my analysis | draw on several representative texts
produced by mtvU (Music Television University), including the widely known
videogame Darfur is Dying and the documentary Translating Genocide, featuring three
college students chronicling their travel to Sudanese refugee camps. My analysis
continues with a discussion of The Devil Came on Horseback, a highly acclaimed
feature-length documentary about former Marine Brian Steidle’s experience in Darfur as
a military observer. At the center of my analysis is a discussion of how the notion of
witnessing is used in these texts to support international intervention to end the genocide.
To that end, the chapter ends with a brief discussion of the Genocide Mapping Project
produced in collaboration with Google and the Committee on Conscience. The
overarching question | am addressing in this chapter is how certain forms of activism that
dehistoricize and decontextualize the crisis might stunt the development of political

consciousness and affect the ethos of humanitarian intervention and citizenship.
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In the Epilogue, | conclude the manuscript and draw our attention to the findings
of the report On Trial: The US Military and the International Criminal Court, published
by the Stimson Center in 2006. The report tracked the attitudes towards the ICC held by
U.S. military personnel that were alternatively uninformed and well informed about the
ICC. Taking this report as a heuristic for my critical approach to the rhetoric of
transnational public memory, | argue that the possibility for and character of
cosmopolitan citizenship can be positively influenced by progressive advocates that work
to better inform their audiences about cosmopolitanism rather than pander to them in

nationalistic terms.
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Chapter 2

The “Distinctly American Internationalism”: The United States’ Unsigning of
the Rome Statute of the International Criminal Court

The Preamble of the Rome Statue of the International Criminal Court of 1998 lays
out the motivations and objectives of the first permanent international juridical body to
prosecute individuals responsible for mass violence, including war crimes, crimes against
humanity, and genocide. Those states party to the Rome Statute—the legal foundation for
the International Criminal Court—claim to be:

Conscious that all peoples are united by common bonds, their cultures pieced

together in a shared heritage, and concerned that this delicate mosaic may be

shattered at any time,

Mindful that during this century millions of children, women, and men have been

victims of unimaginable atrocities that deeply shock the conscience of humanity,

Recognizing that such grave crimes threaten the peace, security, and well-being of

the world, ...

Determined to put an end to impunity for the perpetrators of these crimes and thus

to contribute to the prevention of such crimes, . . . [and]

Resolved to guarantee lasting respect for and the enforcement of international

justice.

In sum, those party to the Rome Statute of the International Criminal Court attempt to

“express a collective human conscience” premised on the notion that “human beings, as a
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race, a collectivity, have a kind of combined conscience that works in the same way,
despite huge differences of culture, time, place, civilization and religion.”* The ICC thus
represents the crowning achievement for international human rights legislation.

Despite there having been “some 250 international and regional armed conflicts”
that have produced an estimated 70 to 170 million casualties since World War 11, the
establishment of the International Criminal Court was a tedious process.? The movement
to create the ICC was buttressed by an international movement for the global
enforcement of human rights in the days following World War Il. The Nuremburg War
Trials in 1946, the signing of the UN Charter in 1945, and the subsequent adoption of the
Universal Declaration of Human Rights in 1948 represented landmark developments in
the creation of international human rights instruments. In the mid to late 1980s, the
movement for international human rights law regained momentum with the establishment
of the 1984 United Nations Convention Against Torture and Other Cruel, Inhuman, or
Degrading Treatment or Punishment, the so-called Torture Convention and a proposal to
prosecute individuals for international drug trafficking in 1989. During the early 1990s,
the end of the Cold War and the mass violence in former Yugoslavia and Rwanda that
urged the international community to develop mechanisms for stronger enforcement of
international law to safeguard human rights and prompted the establishment of ad hoc
war crime tribunals to prosecute those responsible for the atrocities. The experiences with
these tribunals helped catalyze the most recent efforts to codify international human
rights law through a permanent international tribunal that would be authorized to
prosecute individuals (rather than states) for the most heinous crimes of international

concern—the International Criminal Court (ICC).
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After half a century of drafting the legal foundations of an international criminal
court, the court became a reality. A UN diplomatic conference held in Rome, Italy in the
summer of 1998 concluded its drafting process with the adoption of the Rome Statute, the
legal treaty founding the ICC, and opened the Court for signature and ratification.
Designed to “put an end to impunity” of those who perpetrated the “most serious crimes

»3 as laid out in the Preamble of the

of concern to the international community as a whole,
Rome Statute, the ICC represented “the culmination of international law-making of the
twentieth century.”* Having entered into force on July 1, 2002, former UN Secretary
General Kofi Annan hailed the ICC as the “missing link™ in the international legal system
because it creates the legal framework for individual accountability for crimes such as
genocide, crimes against humanity, and war crimes.® With its potential to try cases
involving perpetrators who have committed some of the gravest crimes of mass violence,
the founding of the ICC has been “compared in significance to the founding of the United
Nations itself.”®

Keeping with the historical centrality played by the United States in establishing
judicial bodies to enforce human rights on a global level since World War I, the United
States played an instrumental role in developing the International Criminal Court. Despite
its deep involvement in the drafting process, however, the United States voted against the
adoption of the Rome Statute at the end of the 5-week conference held in Rome in 1998.
This vote against the adoption of the ICC was cast in response to treaty stipulations not
including the demand that the UN Security Council retain veto power over the Court.

Even so, two and a half years later, President Clinton signed the Rome Statute on

the last day it was open for signature (December 31, 2000), making the United States a
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signatory to the treaty in a last-minute attempt to ensure the United States’ future
influence on the court.

Despite the historical record that repeatedly proves that a criminal court operating
at the international level is necessary for a more effective enforcement of human rights
and the fact that the United States played an important role in the drafting of the Statute
of the International Criminal Court, the United States has changed its tune with regards to
its support of the ICC. While U.S. public discourse about the court had been intense
during the drafting process, Clinton’s signature—signaling a commitment to the idea of
the court—served as a catalyst for even fiercer debates in U.S. domestic and foreign
policy centering on issues of the court’s jurisdiction and procedural safeguards. The
promise of US engagement with and support of the court that was secured by Clinton’s
signature was fundamentally altered on May 6, 2002, just two months before the
scheduled date of the ICC entering into force, when the Bush administration engaged in a
heretofore unprecedented act in the international community—it “unsigned” an
international treaty. The Bush administration had sent a notice to the United Nations, the
depositary of the Rome Statute, informing the international community of its decision to
withdraw the U.S. signature from and to not recognize any obligations toward the Statute.
This act of the United States withdrawing its signature from the Rome Statute has
become known as “unsigning” in the literature of this case. Although the United States
had been outspoken about its objections toward the ICC, renouncing its previously
delivered signature was significant in so far as the signature only required the United

States to not actively work against the purpose of the ICC. By implication, the rhetorical
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act of withdrawing its signature from the treaty represented the United States’ intent to
actively oppose the ICC.’

The act of “unsigning” the treaty had far-reaching consequences in the United
States and abroad. At the domestic level, it resulted in Bush launching a campaign aiming
at further undermining the International Criminal Court, which has become manifest in a
series of legislative acts designed to protect U.S. citizens from being prosecuted by the
ICC. While the Bush administration and Congress were engaged in developing
safeguards to exempt U.S. personnel from the court’s reach, proponents of the court were
caught worrying about the withering of the United States’ credibility as a supreme
enforcer of human rights. At the international level, responses to the act of unsigning
ranged from incomprehension to sheer indignation. Amongst supporters of the ICC in the
international community, the Bush administration’s decision to unsign the treaty has been
portrayed as destructive and even as a hysteric move on the part of the United States.
Given the unsigning’s highly symbolic value, the United States’ official stance toward
the ICC prompted a heated debate about the possible implications of such a course of
action for future international treaties. Most prominently, the international community
expressed fears that the act of unsigning would set a dangerous precedent soon to be
followed by other countries that no longer saw the need or desirability for ratification of
certain international treaties. David Scheffer, who was ambassador at large for war
crimes and who headed the U.S. delegation during the ICC negotiations in Rome for the
Clinton administration, argued that “If we 'unsign' the ICC, we give a signal that a new
practice is acceptable, and we lay the groundwork for undermining a whole range of

treaties.”
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The focus of this chapter is on the rhetorical discourses surrounding the
unprecedented act of unsigning an international treaty, namely the Bush administration’s
unsigning the Rome Statute of the International Criminal Court. The creation of the
Rome Statute, and by extension the ICC, marks a new type of international commitment
to the preservation and protection of human rights on a global level. Conversely, | argue,
the act of unsigning the Rome Statute represents an undoing of that commitment. As
such, it serves as a crucial moment for the United States to reconstitute its identity and
position in the international community. This project is informed by the assumption that
the ICC is both an artifact of transnational public memory and at the same time a site of
transnational public memory production. So too, is the unsigning of the Rome Statute.
The ICC is an artifact of transnational public memory as the institution evolved out of
several decades of concerted efforts to prosecute perpetrators for having committed war
crimes, crimes against humanity, and genocide. It stands as empirical proof of the
triumph of international law in an era of genocide, war crimes, and crimes against
humanity. The ICC is a producer of transnational public memory discourses as the cases
it will hear will hold perpetrators accountable, will help restore justice in war ravaged
communities and will help rebuild a sense of community. Further, the cases it will hear
will create greater awareness of human rights and will continue to shape how people are
invited to remember human rights and mass violence at an international scale. Given this
context, to the international community, the unsigning serves as a type of memorial to
how discourses of national sovereignty remain dominant in an era when transnational

interdependency and the need for transnational cooperation are beyond question. As such,
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the act of unsigning functions as a site of global memory production as it inaugurated a
distinct foreign policy agenda that John Bolton labeled “American Internationalism.”
The rhetorical act of “unsigning” the international ICC treaty—a symbolic act
with very real consequences—became manifest in the speech “American Foreign Policy
and the International Criminal Court” delivered on May 6, 2002 by Under Secretary of
State for Political Affairs, Marc Grossman before the Center for Strategic and
International Studies (CSIS).° The speech explains the United States’ stance on the ICC
and the decision to withdraw its signature from the Rome Statute as communicated in an
official letter to the UN earlier that day and serves as a illuminating and rich supplement
to the official declaration sent to the UN. Drawing on Marc Grossman’s speech and
public discourse discussing the moment of “unsigning,” I examine the rhetorical
strategies employed by the Bush administration to present its concerns and decisions
regarding the ICC in an attempt to explain the political and ideological assumptions that
have shaped the controversy about the court and to reveal the United States’ implied
vision of its role as a member in the international community. My analysis is informed by
Philip Wander’s call for an ideological turn in criticism that “reflects the existence of
crisis, acknowledges the influence of established interests and reality of alternative
world-views, and commends rhetorical analysis not only of the actions implied but also
of the interests represented.”™® By analyzing the principal U.S. objections to the ICC, |
show how notions of sovereignty and community figure in U.S. public discourse about
the ICC. I conclude by analyzing the ways in which this discourse impedes or creates the
possibility of forging a transnational memory. The chapter begins with two sections

outlining the founding of the International Criminal Court and the court’s structural
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characteristics. The third section details U.S. objections to the Court. The fourth section
hones in on the rhetorical strategies at work in the speech “American Foreign Policy and

the International Criminal Court.”

History and Founding of the International Criminal Court

The idea of a world court grew out of a lack of a permanent tribunal that could
prosecute individuals for having committed the most serious crimes of international
concern, such as war crimes, genocide, and crimes against humanity. The earliest vision
of an international criminal court dates back to Gustave Moynier, founding member of
the International Committee of the Red Cross in Geneva, Switzerland. Moynier
introduced the idea of an international criminal court in 1872 as a response to the
violations of humanitarian law during the Franco-Prussian war.** The proposal was then
rejected by many international governments.

Other efforts to try perpetrators for such grave offences can be traced back to the
Hague Conventions and the League of Nations. The Hague Conventions for the Peaceful
Settlement of International Disputes, a set of treaties from 1899 and 1907, were the first
“international efforts to proscribe war crimes and to protect civilians during times of
war.”*? While these conventions did not result in the establishment of an international
court, they did provide “a solid body of humanitarian law” during World War L.* The
violence that had occurred during World War | led to the establishment of the League of
Nations’ Permanent International Court of Justice to settle disputes between states.

Steven Roach, Professor of Government and International Affairs, notes that despite the
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League’s concern for “instituting the principle of international criminal accountability,

most states rejected the inclusion of crimes against the laws of humanity,”**

effectively
leaving international law unprepared for the continued atrocities of the twentieth century.

This changed with the experiences of World War 11 which led to the
conceptualization of human rights which played an important role in the development of
the International Criminal Court. While human rights had received attention in the 1920s
and 1930s when several legal scholars wrote proposals for an international criminal court,
“most efforts toward international protection of rights were limited to jurisdiction at the
national level.”™ The concern for human rights rose particularly following the end of
World War 1l. The adoption of the UN Charter in 1945 marked the “beginning of

widespread human rights discourse,”*°

which was followed by the establishment of the
UN Commission on Human Rights (UNCHR) in 1946 and the adoption of the Universal
Declaration of Human Rights (UDHR) in 1948, all of which provided the path for human
rights to become institutionalized at an international level.*’

Despite all the advancements in international human rights legislation, the
international community was not yet ready to create a permanent institution to prosecute
international criminal law. Instead, the Nuremberg and Tokyo war tribunals were set up
on an ad hoc basis. In popular memory and legal practice, the Nuremburg War Trials set
the precedent for prosecuting individuals for “crimes against humanity”—a category of
criminal offenses that was created in response to the crimes committed during the
Holocaust. In 1948, the international community stepped further along the path towards

internationalizing human rights legislation: The General Assembly of the United Nations

adopted the Convention on the Prevention and Punishment of the Crime of Genocide.
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The document adopted by the General Assembly called for more international
collaboration in the pursuit of this endeavor, recognizing that “at all periods of history
genocide has inflicted great losses on humanity; and being convinced that, in order to
liberate mankind from such an odious scourge, international co-operation is required.”*®
In Resolution 260 B (III) of 9 December 1948, the General Assembly added that “in the
course of development of the international community, there will be an increasing need
of an international judicial organ,” and hence asked the International Law Commission
(ILC), a UN body in charge of developing and codifying international law, “to study the
desirability and possibility of establishing an international judicial organ for the trial of
persons charged with genocide.”® Having established the benefits of the creation of an
international court to prosecute individuals for genocide and similar crimes, ad hoc
committees established by the General Assembly submitted a draft statute for a
permanent international criminal tribunal in 1951 and a revised statute in 1953. The
political climate of the Cold War, however, resulted in the rejection of the statutes as
unfeasible. Despite the shelving of the statutes drafted in the early 1950s, the conviction
that “international criminal trials could concurrently express outrage, affirm the moral
and legal foundations of human society, tell the story of a crime as fully as it could be
uncovered, determine those most responsible for it, and punish them,” had remained
“stubbornly alive” since the Nuremberg and Tokyo trials.”> While scholars and legal
experts continued to work on proposals for a permanent international criminal court
periodically, more serious efforts to pursue these proposals were not made until 1989.
Upon the request of the Prime Minister of Trinidad and Tobago in 1989, the General

Assembly asked the International Law Commission to draft a statute for a permanent
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international criminal court which would include the jurisdiction over international drug
trafficking. This, incidentally, was only one year after the United States had ratified the
Genocide Treaty produced by the UN Convention on the Prevention and Punishment of
the Crime of Genocide.

The movement toward an international criminal court simultaneously regained
momentum and urgency in the early 1990s in the context of the crimes committed in the
former Yugoslavia and in Rwanda. The commission of such crimes in these crisis areas
indicated that “military and political response to genocide, war crimes, and crimes against
humanity were insufficient.”* The UN Security Council established ad hoc tribunals for
the Former Yugoslavia (ICTY) and the International Criminal Tribunal for Rwanda
(ICTR) to adjudicate large-scale atrocities in 1993 and 1994. These tribunals presented an
important development for the “concept of the international accountability of individuals”
for severe crimes.” Still, while these ad hoc tribunals with their limited jurisdiction in
terms of time and territoriality were responsive to the specific situations for which they
were set up, they have presented several shortcomings. The establishment of ad hoc
tribunals has proven to be extremely costly. Moreover, ad hoc tribunals are unable to
provide timely responses to prosecuting perpetrators, often extending over several
years—circumstances that result in evidence being destroyed and perpetrators not being
held accountable. Lastly, whereas ad hoc tribunals are set up by powerful outsiders, a
permanent criminal court would ensure a universal, “permanent commitment to punish
these crimes consistently.”23

In the climate of urgency created by the crimes committed in the former

Yugoslavia and Rwanda, the International Law Commission (ILC) drafted an
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international criminal court statute in 1993 upon the request from the General Assembly.
The ILC submitted its final version in 1994. In 1995, the General Assembly established
the UN Preparatory Committee on the Establishment of an International Criminal Court
(PrepCom) to draft a treaty for the court. Their task was to prepare a “widely acceptable
consolidated text of a convention, to be submitted to a diplomatic conference of

»24 The PrepCom was “supervised directly and exclusively by the

plenipotentiaries.
General Assembly to achieve a court independent of (although closely related to) the
UN.”?* Starting in 1996, the PrepCom held six sessions to draft the text of the statute
before the statute was finalized at the Rome conference in the summer of 1998.

The supranational institution envisioned by Moynier in 1872 was finally created
during the intergovernmental conference held in Rome, Italy from June 15 to July 17,
1998. The conference culminated in the adoption of what became formally known as the
Rome Statute of the International Criminal Court, the document that laid the legal
foundations for the establishment of an international criminal court. Of the 160 countries
attending the negotiations at the Rome Conference, 120 states voted yes on the approval
of the statute, 21 abstained, and 7 states, including the United States, China, Iraq, Israel,
Libya, Qatar, and Yemen voted against the Rome Statute.?® Based on the idea of
universal human rights, the court is empowered to prosecute individuals responsible for
genocide, war crimes and crimes against humanity such as torture, mass killings, political
slaughter, mass rape, and ethnic cleansing if their national judicial system is unable or

unwilling to do so. The creation of the Court not only establishes in international law

“universal rules to protect human beings in principle,” but also functions as “an
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instrument to punish individuals who gravely breach the rules,” thereby addressing the
previous lack of enforcement of international law.?’

Despite drafting members’ estimations that it would take approximately ten years
to gather the required sixty ratifications needed for the establishment of the court, the
sixtieth state had ratified the treaty only four years after the drafting of the treaty, on
April 11, 2002. That the drafting process and required ratifications moved along faster
than originally anticipated is partly attributable to the events that had occurred in Rwanda
and the former Yugoslavia. Moreover, Marc Weller suggests, the progress toward
ratification must be seen in the context of the efforts of an “extraordinarily well
coordinated global campaign of high quality NGOs in support of the Rome Conference”
that imbued a sense of urgency to the creation of the court so that in fact, “after half a
century of abortive attempts, it seemed that the organized international community was
almost eager to engage in an act of international constitutional law-making in this
instance.”?® Located in The Hague, Netherlands, the ICC officially became operational on
July 1, 2002. The first bench comprised of eighteen judges was elected by an Assembly
of States Parties in February 2003. The first pre-trial hearings were held in 2006. As of

March 2009, 108 countries are States Parties to the Statute.?’

Structure and Characteristics of the International Criminal Court

The creation of the ICC is based upon the structure and principles of the United
Nations but represents an independent institution and treaty body. The UN member states

are not identical with the states supporting the ICC. Since each member state has a single
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vote in the Assembly of States Parties, the decision-making structure of the ICC differs in
important ways from those of the UN where the five permanent members of the Security
Council (China, France, Great Britain, Russia, and the United States) have the power to
veto decisions. Insofar as majority opinions need not cede to a powerful individual
opposition, the ICC has a more democratic structure than the UN.

The ICC is designed to prosecute individuals responsible for the most serious
crimes of international concern, such as genocide, crimes against humanity, and war
crimes committed after July 1, 2002, when the court entered into force. It has no
jurisdiction over crimes committed before this date. The ICC can exercise jurisdiction
over nationals of a state party, individuals who are accused of having committed such
crimes in the territory of a state party, and in situations where a state has specifically
consented to the ICC’s jurisdiction. Lastly, the ICC has jurisdiction over situations
referred by the UN Security Council, provided that those situations constitute a threat or
breach to international peace and security and in which case the jurisdictional
requirements do not need to be fulfilled.

With regards to its jurisdiction, the ICC differs in important respects from the
International Court of Justice (ICJ) and ad hoc tribunals. Unlike the International Court of
Justice, which deals primarily with disputes between states, the International Criminal
Court has jurisdiction over individuals, not states or governments. Whereas the ad hoc
tribunals such as the International Criminal Tribunal for the former Yugoslavia (ICTY)
and the International Criminal Tribunal for Rwanda (ICTR)—created by the UN Security
Council—are limited in their jurisdiction to the specific situation for which they were

established, the ICC is designed to eventually have a global reach.*
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In contrast to the ICTY and ICTR, the main justificatory principle for the ICC lies

in its permanent status. While antecedent ad hoc tribunals were created as a response to
previously committed atrocities, the ICC was established as an institution to deter future
crimes on a continuous basis at a global level. With an emphasis on the function of
deterrence, the ICC in large part performs a rhetorical function. Cherif Bassiouni,
chairman of the Drafting Committee of the Diplomatic Conference on the Establishment
of an International Criminal Court, explains that the ICC is meant to foster “public
processes” that will “reinforce social values and expectations concerning international
conduct that will then contribute to the individual internalization of these values.” ! In
addition to serving as a rhetorical discourse useful for forging positive cosmopolitan
values, the ICC is meant to stand as a persistent reminder to governments that the court
could hold individuals and their governments accountable for war crimes and crimes
against humanity. This persistent reminder is then a type of rhetorical threat that may
help prevent such crimes in the future.® The ICC serves as an “international social
control mechanism in enforcing sanctions against these crimes as opposed to ad hoc
processes in which norms apply only selectively.”*® For Bassiouni, what is at issue is not
“the epistemological, ontological or ethical content of substantive norms prohibiting
genocide, crimes against humanity and war crimes, but rather their effective instrumental
function as a means of international social control.”** This theme recurs throughout the
U.S. discourse about the ICC in the guise of fears over a competition between
“international control” and “national sovereignty.”

Since the Rome Statute—once ratified by a state—becomes part of the national

law of the ratifying state, the principle of complementarity is a central feature to the
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court. The principle, stipulated in Article 17 of the Rome Statute, specifies that the ICC’s
jurisdiction is “complementary” to national legal jurisdictions and is thus an international,
not a supranational institution.*® The principle of complementarity further stipulates that
the ICC adopts a case only if the accused person’s state of primary jurisdiction is
unwilling or unable to carry out the investigation or prosecution of the crime committed.
The court will hear only cases that the accused person’s home government has refused to
bring to court in a reasonable manner. In this sense, the ICC can be understood as a court
of last resort.

As stipulated in the Rome Statute, the International Criminal Court consists of
eighteen judges, a Chief Prosecutor with one or more deputy prosecutors, and an
administrative staff.*® As is usual for international treaty organizations, the ICC’s judges
and prosecutor and deputy prosecutors will be elected by the states that ratified the
statute—the Assembly of State Parties—with each national delegation having one vote.
The eighteen judges, representing “the principal legal systems of the world” and

37 are divided into several

displaying an “equitable geographical representation,
chambers: one chamber consisting of three judges exclusively dealing with indictments
and pre-trial matters; three trial chambers consisting of three judges each; an appellate
chamber consisting of five judges; and one presiding judge. The Assembly of State
Parties can remove any of the judges or prosecutors by a simple majority vote. The
assembly’s additional functions are to review and approve the budget and to approve

amendments to the Statute for possible ratification by the member states.*® The court is

financed by contributions from the states that are party to the Rome Statute, with each
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country’s contributions being determined by the same mechanism used to determine

contributions to the UN.

The “Distinctly American Internationalism”—U.S. Objections to the ICC

Historically, the United States has played a seminal role in creating documents
and institutions that would lead to the establishment an international human rights
system. With its influence on the (eventually unsuccessful) attempts to create a League of
Nations, the founding of the United Nations and its attending documents, its leadership in
creating major war crimes tribunals over the last sixty years, and its participation in
drafting international human rights treaties, the United States has made a legacy for itself
for having made significant “contributions to the contours of human rights practice,

»3% What is more, Stacy notes, is that the United States’

policy, and action worldwide.
“funding of post-Cold War Rule of Law programs and support for domestic human rights
systems . . . has further entrenched the international community’s perception of the

»% Thus, the United States” human rights legacy

United States as a human rights beacon.
is not limited to the procedural aspects of international human rights legislation but also
serves an important rhetorical function.

Despite the United States dominant role in human rights legislation and efforts to
build institutions of global governance, attempts at building an international criminal
court in the early 1990s was tainted by U.S. policymakers’ distrust of international courts

and specifically their distrust of such courts’ ability to neutrally apply international law,

both of which were concerns that had been evolving against the backdrop of Cold War
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international relations.** The principal argument against an international criminal court
from the United States in the early 1990s was that such a court would have jurisdiction
over U.S. citizens and could be used for politically motivated prosecutions.*? These
widely held beliefs created substantial obstacles for proponents arguing for the creation
of an international criminal court.

In the mid 1990s, a confluence of factors created a context that contributed to the
United States becoming more supportive of the creation of an international criminal
court. These factors included the outbreak of the conflict in Yugoslavia and the growing
realization that an institution that could hold individuals (rather than states) responsible
could provide strategic advantages.*® In 1993, the Security Council created an
International Criminal Tribunal for the former Yugoslavia. Coupled with the already
ongoing process of drafting a statute pursued by the ILC and the influence of NGOs who
had played an important role in raising public awareness about the necessity of an
international criminal court, these developments provided a window of opportunity for
the United States to change its view on the desirability and feasibility of an international
criminal court.**

By 1993, the United States had decided to support the creation of an international
criminal court. Having played a seminal role in establishing the kinds of institutions that
would render justice at an international scale, the United States was also at the forefront
in drafting the International Criminal Court. Representatives of the Clinton
administration were actively involved in the negotiations establishing the ICC. However,
as political scientist Marlies Glasius points out, the United States was at the same time

“working very hard to create the kind of Court that the United States wanted.”* The final
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statute included several issues the United States would not agree to, which has
subsequently resulted in strong U.S. opposition to the International Criminal Court.
While several countries have expressed their objections against the treaty, the United
States has done so more forcefully than others. Glasius notes that most countries that
oppose the International Criminal Court, “have been satisfied merely not to ratify the
treaty and to stay away from further negotiations,” whereas the United States is the “only
state to date that has pursued an active policy of opposing the Court.”*® The fierce
rejection of the ICC is evidenced by impassioned commentaries on this issue in U.S.
public discourse about the ICC and by legislation enacted immediately following the
United States’ unsigning of the Rome Statute.

The public opposition to the ICC was spearheaded by former Senator Jesse
Helms, Republican of North Carolina and Chairman of the Senate Committee on Foreign
Relations. His views were published in an editorial, aptly entitled “We must slay this
monster,” in the London daily Financial Times shortly after the United States voted
against the Rome Statute in July 1998. In the article, the “monster” Helms refers to is the
International Criminal Court that he exhorts his audience to “slay” because it allegedly
poses a “threat to US national interests.” Helms’ commentary, although typically not
representative due to his tendency to polarize, in this case expresses views not entirely
unusual in U.S. public discourse about the ICC. Helms argued that “rejecting the Rome
treaty is not enough. The US must fight the treaty. [. . . ] even if the US never joins the
court, the Rome treaty will have serious implications for US foreign policy....”*" Calling
the Rome treaty an “irreparably flawed and dangerous document,” he concludes that the

United States
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cannot treat it with the ‘benign neglect” Mr. Axworthy [the Canadian Foreign
Minister] is hoping for. As a Dutch delegate put it at the conclusion: ‘I won’t say
we gave birth to a monster, but the baby has some defects.” He is wrong. The ICC
is indeed a monster—and it is our responsibility to slay it before it grows to
devour us.”*®
Foreshadowing his fierce opposition to come, Helms vows that “And so long as there is
breath in me, the US will never - | repeat, never - allow its national security decisions to
be judged by an International Criminal Court.”*® Helms would later be responsible for
introducing the American Service-Members’ Protection Act that became law in August
2002. *° As we will see, Helms was not alone in thinking that abstention or even
withdrawal from the treaty would not be sufficient to incapacitate it and that opponents
must vigorously work against the court if they desire to dismantle it. In fact, Helms’
editorial echoed a statement made by Senator Rod Grams of Minnesota at the Senate
Foreign Relations Committee hearings held on July 23, 1998, in the immediate aftermath
of the adoption of the Rome Statute. In his opening statement, Grams said that “I hope
that now the administration will actively oppose this court to make sure that it shares the
same fate as the League of Nations and collapses without U.S. support for this court truly
I believe is the monster and it is the monster that we need to slay.”51

Beyond this kind of commentary that likens the ICC to devil terms (i.e. the
monster), the U.S. administration provided arguments against the ICC that raised
concerns over a number of specific issues regarding the Court’s authority and structural

characteristics. The United States’ principal objections to the ICC include the court’s

jurisdiction over states that have not ratified the treaty, the court’s interference with state
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sovereignty, its alleged weak procedural safeguards, and its potential for allowing
politically motivated prosecutions. One of the primary concerns advanced by the Bush
administration against the ICC is the court’s jurisdiction over individuals from states that
have not ratified the treaty. As such, the treaty is regarded as “[threatening] the
sovereignty of the United States.”? But the concern over the potential loss of U.S.
sovereignty is often articulated more explicitly in terms of the ICC subjecting the United
States to supranational law and institutions. An editorial in the Wall Street Journal, for
instance, argued that the enforcement of human rights and global justice is “best achieved
by U.S. leadership and military strength.”*® These objectives, however, would be
threatened by globally operating juridical institutions that oversee the application of U.S.
rule and military force. The editorial drew from a comment made by Harold Koh—
former assistant secretary of state for democracy, human rights, and labor in the Clinton
administration and Professor of Law at Yale University arguing in favor of the ICC—
who had likened the creation of the International Criminal Court to “an international
Marbury versus Madison moment.”>* Contrary to how Koh presumably employed this
comparison, the editorial characterized the 1803 decision as giving “a fledgling U.S.
Supreme Court authority over the other branches of government.” > Just as the federal
Supreme Court had received the power over state jurisdiction with the Marbury v.
Madison case, the ICC as a “world court” would have “similar powers over America's
democratic decisions and global leadership™® by providing the grounds for international
law superseding national law.

Concerns over the shifting locus of power occupy the heart of the controversy

over the ICC and spill over into scholarly circles as well. David Davenport, Research
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Fellow at the conservative Hoover Institution, raises fears about the potentially waning
status of U.S. leadership in the international community. Tracing the increasing influence
of non-governmental institutions in global politics, for instance in the creation of the ICC,
Davenport decries the emergence of such actors and their tactics as manifesting a “new
diplomacy.” " The globalist agenda of this “new diplomacy,” he essentially argues,
undermines nation-state interests and sovereignty. Accordingly, the “most powerful tool
of the new diplomacy,” and thus the most alarming, is that it “is replacing the leadership
of the U.S. and other world powers with that of nongovernmental organizations and
smaller states.”® Davenport’s article reveals a deep mistrust of the influence of both
international institutions and NGOs that have become increasingly important players in
global politics.

Such commentary reinforces how the influence of international institutions like
the ICC and globally operating NGOs figures prominently as a threat to U.S. leadership
and to the concept of a sovereignty in the U.S. debates over the ICC. At the root of these
arguments is the fear over a loss of the Westphalian model of the nation-state. According
to this model, nation-states had complete sovereignty over their own territory. The desire
to preserve the Westphalian model of the nation-state and with it the uncompromising
pursuit of national interests take priority over benefits of the ICC for the larger global
community, such as the ability to guarantee the enforcement of human rights norms at a
global scale. Anxieties over declining nation-state sovereignty brought about by the ICC
are articulated boldly by John Bolton, former U.S. ambassador to the UN and former
Assistant Secretary of State for International Organization Affairs in the first Bush

administration. In a passionate article published in the Washington Post in January 2001,
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Bolton, identified by the British newspaper Guardian as the “intellectual leader of
opposition to the ICC,” *® urged the future administration to “unsign” the treaty as the
“Rome Statute may risk great harm to our national interests.” ® Bolton maintained that
the Rome Statute of the ICC “is, in fact, a stealth approach to eroding our
constitutionalism and undermining the independence and flexibility that our military
forces need to defend our interests around the world.”®* In his article, Bolton cast the
supporters of the ICC as ill informed and misled, guided by a hidden, conspiratorial plan
designed to undermine the power of the United States or as a “thinly disguised effort to
block passage” of an act stipulating the immunity of American peace forces. Echoing
David Davenport’s suspicion of international organizations and institutions, Bolton
denounced the ICC as “an object of international ridicule and politicized futility” whose
supporters “have an unstated agenda, resting, at bottom, on the desire to assert the
primacy of international institutions over nation-states.”®

Bolton had put forth a similar argument during the Hearings before the United
States House Committee on International Relations in July 2000 where he suggested that
the true objective of the International Criminal Court is to create a system that would
handcuff the United States. In 2000, Bolton argued that

Support for the International Criminal Court concept is based largely on

emotional appeals to an abstract ideal of an international judicial system,

unsupported by any meaningful evidence, and running contrary to sound

principles of international crisis resolution. Moreover, for some, faith in the ICC

rests largely on an unstated agenda of creating ever-more comprehensive
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international structures to bind nation states in general, and one state in

particular.®®
Bolton’s charge that the ICC “binds” nation-state must be understood as synonymous
with the fear of no longer having impunity. Bolton makes no attempts at addressing why
an international community might want to bind one nation-state in particular to
international oversight. The act of “binding,” instead, serves to instill fear of the
proscription of U.S. national sovereignty without attempting to reconcile the contrary
notion that his (Bolton’s) opposition to the ICC implies a desire for the United States to
be able to impose its sovereign will on other sovereign nation-states. Bolton combines
this strategy of striking up fear about the ever-encroaching power of international
organizations onto the sovereignty of nation-states with an attack against President
Clinton as a way of ridiculing and dismissing all those who support the ICC. Bolton

84 and characterizes

portrays the Clinton administration’s support of the ICC as “naive
Clinton’s “last-minute-decision” to sign the Rome Statute as “injurious” and
“disingenuous.”65 Laboring to challenge Clinton’s ethos as a competent decision-maker,
Bolton accuses the Clinton administration of never having “understood that the ICC’s
problems are inherent in its concep‘[.”66

Bolton works to legitimize his argument by associating himself with the U.S.
legacy of assuming a leadership role in the protection of human rights, claiming that “No
one disputes that the barbarous actions under discussion are unacceptable to civilized

peoples.”67

Asserting the fundamental commonality of ICC opponents’ and ICC
supporters’ goals, Bolton proceeds by casting the two parties’ as differentiated by a

difference in views about the appropriate means through which the enforcement of
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human rights should be achieved, that is by creating a distinction between privileging
“international power” over “international law”:

the real issue is how and when to deal with these acts, and this is not simply or

even primarily a legal exercise. The ICC’s advocates make a fundamental error by

trying to transform matters of international power into matters of law.

Misunderstanding the appropriate role of force, diplomacy and power in the world

is not just bad analysis, but bad and potentially dangerous policy for the United

States.®®
His position suggests that international law would put unnecessary and undesirable
restrictions on the ways in which power could be expressed internationally. Bolton’s
conceptualization of proper internationalism suggests that power (represented by
powerful nation-states) may authorize itself to “do justice” when the need arises. By
contrast, Bolton sees the ICC being the opposite of a proper internationalism because it
limits the selective application of force and enforces a consistent application of the rule of
law when standing in judgment of and punish those responsible for genocide, war crimes,
and other crimes against humanity.

As a logical conclusion, Bolton proposes that the United States withdraw from the
treaty. Further undercutting Clinton’s position on the ICC and foreshadowing President
Bush’s actions that would follow in May 2002, Bolton urged the incoming administration
to “unsign” the Rome Statute, asserting that “What one president may legitimately (if
unwisely) do, another may legitimately (and prudently) undo. The incoming
administration seems prepared to take similar actions in domestic policy, and it should

not hesitate to do so internationally as well.”®® Bolton recognizes the pattern this course
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of action could inaugurate. However, instead of distancing himself from this slippery
slope, Bolton embraces the potential it enshrines as a defining feature of “American

internationalism.” "

He claims “Not only would an unsigning decision make the U.S.
position on the ICC clear beyond dispute, it would also open the possibility of
subsequently unsigning numerous other unratified treaties. It would be a strong signal of
a distinctly American internationalism.””* Ironically, the distinct “American” dimension
of the internationalism that Bolton envisions is precisely the retreat from and repudiation
of notions and practices of “internationalism” (here understood as a kind of
cosmopolitanism). Hence, the American brand of internationalism previewed in Bolton’s
remarks would amount to a unilateralism rather than an embracement of internationalism.
Not only does it ignore the fact that the kinds of crimes the ICC has been designed to
adjudicate cannot be dealt with by one country alone, it also reveals a lack of concern for
a more democratic world order.”

In addition to these reservations about the institution of the ICC as a source of a
potential loss of sovereignty, the United States objects to several specific stipulations in
the Rome Statute. Several of these objections refer to what the United States considers
weak procedural safeguards in the overall design of the court, "* some of which were
amended during the drafting process of the Rome Statute.”* Despite concessions to U.S.
interests during this process, however, the alleged unchecked power of the prosecutor in
initiating prosecutions remains major grounds for U.S. opposition to the court. ICC
opponents consider the way in which prosecutions can be initiated as posing the risk that
the United States would become the target of politically motivated accusations, which

makes the office of the prosecutor one of the most cited contentious issues and a target of
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ridicule. Echoing a language similar to Helms’ and Bolton’s commentaries, Lester
Munson, former spokesman of the Senate Foreign Relations Committee, spoke of the
office of the prosecutor as containing “enormous potential for abuse,” warning that “it
doesn’t look so bad on paper, but then Dr. Frankenstein never intended for his monster to
run amok.”” In an attempt to eliminate this alleged flaw or “Frankenstein factor” in the
structure of the court, the United States proposed to have the UN Security Council grant
the exclusive authority to initiate prosecutions. Had this proposition been accepted, the
most democratic element of the ICC would have been effectively eliminated.”

Another main objection brought forth by the Unites States is the inclusion of the
category “crimes of aggression” in the treaty. The United States objects to any regulation
that does not grant the exclusive right to the Security Council to determine what
constitutes an act of aggression.”” However, since an acceptable definition of the term
“crime of aggression” has not yet been reached, the ICC cannot exercise jurisdiction over
the crime of aggression until state parties will agree on a definition of the crime and will
stipulate conditions under which the crime may be prosecuted. This will happen at the
earliest during the ICC review conference to be held in 2010.

We have seen so far that implicit in most of these claims advanced by the United
States is the anxiety about the loss of power and sovereignty of the United States.
Moreover, the fear is that the ICC could render “false” justice due to politicized
prosecutions and investigations of U.S. personnel. The final set of objections raised in the
public discourse about the ICC comprises a presumed lack of due process protections.
While some of the objections address the typical problems and “usual inadequacies of

5578

UN majority rule,”"” such as how to ensure that the best lawyers are chosen, how the
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court will be financed, or how to recruit the court’s investigating force, supporters of the
ICC consider these objections as unwarranted and exaggerated, if not displaying a willful
ignorance that veils more deep-seated concerns regarding the leadership role of the
United States. Broomhall notes:
The United States’ legal argument is widely thought to be weak, but arises from
deeper concerns emanating in different forms from the U.S. Congress and the
Executive. . . . These concerns are relatively widespread among conservative
commentators, but are not well supported among even sympathetic U.S.
academics, who typically recognize that the Rome Statute offers significant
safeguards (many based on U.S. proposals) and that constitutional concerns are
misplaced.”79
The eventual unsigning thus must be interpreted as founded on partisan grounds, lacking
substantial support, even from partisan scholars, and based upon a perceived lack of
safeguards, many of which, ironically, were drafted by the United States. While the U.S.
objections are presented as arguments against the structure of the court, its legality, and
its potential threat to the Constitution of the United States, these objections may well be
nothing more than an attempt to cover up anxiety over the loss of U.S. sovereignty in an
age where one must be naive or cynical to deny the status of international

interdependency.
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Unsigning the Rome Statute

The United States played an important role in promoting and developing
antecedents to the ICC that sought to enforce human rights on a global level, such as the
Nuremburg War Crimes Trials and the international tribunals for the former Yugoslavia
and Rwanda. The Clinton administration upheld American involvement in such bodies by
aiding in the drafting of the Rome Statute. Particularly in the area of defining crimes, the
United States government was “one of the keenest advocates of the application of the
advanced definitions of crimes against humanity and war crimes.”® In fact, Weller notes,
the United States was “one of the most effective and technically competent delegations in
this process, both before the Rome conference, at Rome, and even afterwards, when the
elements of crimes were being defined.”®! When the time came to approve the Statute in
Rome the United States cast a negative vote on the grounds of particular stipulations in
the treaty. Two and a half years later, despite several points of contention with the treaty,
President Clinton unexpectedly signed the Rome Statute on December 31, 2000, joining
138 other countries that had signed the Rome Statute by then.®? The date of Clinton’s
signature is significant for two reasons: First, Clinton signed the treaty in the waning days
of his term of office, to be precise, eighteen days prior to his administration leaving the
White House. Second, the date marked the end of the period during which the Rome
Statute was open for signature, as the deadline to sign the document closed on December
31, 2000.%8 In the weeks prior to Clinton’s decision to sign the Rome Statute, there had
been vigorous debates about the approaching deadline. While Secretary of State

Madeleine Albright and legal advocacy organizations, such as the American Bar
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Association and the Lawyers Committee for Human Rights, had urged Clinton to sign the
treaty, the Pentagon was strongly opposed.*

Still, one should not be too quick in praising Clinton’s move toward joining the
ICC as it was not delivered without reservations. Although Clinton did provide his
signature to the international treaty, an act that according to diplomatic conventions
typically signals a state’s intention to ratify a treaty, he simultaneously qualified his
signature by reiterating his administration’s objections to the treaty, declaring that the
United States is not “abandoning our concerns about significant flaws in the treaty.”®
What is more, Clinton concluded his statement by urging his successor to hold off
ratifying the treaty until the United States’ concerns about the court’s weaknesses would
be addressed. He stated, “I will not, and do not recommend that my successor submit the
treaty to the Senate for advice and consent until our fundamental concerns are
satisfied.”®® Although an ambiguous diplomatic maneuver as a whole, Clinton’s last-
minute decision is considered to express a desire for an “ongoing policy of ‘constructive

299

engagement,”” in the negotiations of the ICC.®" Clinton’s rationale was that at the very
least, the signature would allow the United States to “remain engaged in making the
I.C.C. an instrument of impartial and effective justice in the years to come,” whereas the
refusal to sign the Rome Statute would exclude the United States from engaging in the
evolution of the court in the future.® Despite Clinton’s cautious handling of the
signature, Senator Jesse Helms quickly reinserted himself in the public debate, claiming

that the main U.S. objections have not been resolved since the vote on the Rome Statute

in July 1998. Foreshadowing his efforts to weaken the required consent of the Senate for
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ratification of this international treaty, Helms pledged that “Nothing—I repeat, nothing—
has changed since then to justify U.S. signature....This decision will not stand.”®

In contrast to the prevailing message sent by the Clinton administration—that is
one of a hesitant commitment to the institution of the ICC but one that foresees a
probable future engagement with it—the Bush administration’s actions have been
interpreted as representing a clearly antagonistic posture. This assessment is owing to its
official repudiation of the ICC in May 2002 manifest in the act of unsigning the Rome
Statute. Leading up to this act was a gradual move to pull out of the revision process of
the Rome Statute. Whereas the Clinton administration had taken a lead role in the legal
drafting process, the Bush administration’s initial stance “over the early course of 2001,
was one of withdrawal from the ICC-related PrepCom process and of slow stocktaking,
as the administration worked to develop a policy distinct from its predecessor.”® As it
became clear that the required number of ratifications would be met, which in turn would
result in the entering into force of the ICC on July 1, 2002, the United States submitted a
formal letter to United Nations Secretary General Kofi Annan on May 6, 2002,
renouncing its signature. The letter, signed by Under Secretary of State, John Bolton,
stated that the United States “does not intend to become a party to the treaty” and that
consequently “the United States has no legal obligations arising from its signature on
December 31, 2000.”%* Secretary of Defense Donald Rumsfeld declared in a press
statement released on May 6, 2002 that the action “effectively reverses the previous U.S.
Government decision to become a signatory.”*> What the Clinton administration had
signed, the Bush administration proceeded to unsign. On the same day, May 6, 2002,

Under Secretary of State for Political Affairs, Marc Grossman, delivered a speech at an
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event hosted by the Center for Strategic and International Studies (CSIS) in which he

explained why the United States would renounce its involvement in a treaty creating an
international criminal tribunal.

Grossman’s announcement of the U.S.’s official repudiation of the Rome Statute
did not come as a surprise despite its novelty in and implications for international law.
Following Bolton’s call to rescind the ICC signature in 2001, several commentators had
discussed the possibility of the United States to withdraw its signature from the Rome
Statute several months before it was officially announced.*® At the end of March 2002,
Pierre-Richard Prosper, the State Department’s ambassador at large for war crimes
issues, had declared that the unsigning of the treaty was “one of several options being
considered by Washington as an indication that it was not bound by the treaty.”®* With
the decision to unsign the treaty, the Bush administration chose the most public and most
rhetorically significant one of its available options. The rhetorical dimensions of this act
are highlighted by the fact that, as Boston Globe reporter Elizabeth Neuffer points out, it
is not unusual for countries to sign a treaty and then not to submit it for ratification by
lawmakers or to take a long time to ratify it. This was the case, for instance, with the
Genocide Convention the United States had signed in 1948 but did not actually ratify
until 1988. It is unusual, however, for a country to remove its signature altogether.*> No
President has ever revoked his predecessor’s signature to a treaty. William Aceves,
Professor of International Law, notes that the act of “unsigning” an international treaty is
“unique in the history of international law, and U.N. officials indicate that no such
precedent exists.”®® Ambassador at large for war crimes during the Clinton administration

David Scheffer has argued that retracting the signature “exceeded even the actions of the
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Reagan administration.”’ The Reagan administration decided in 1987 to not seek
ratification of an amendment to the Geneva Conventions known as Protocol 1 that the
Carter administration had signed as the document would have given protections to
soldiers of insurgent movements.”® Due to its exceptionality, the act of unsigning raised
questions about the role of the United States in the international community and the
negative legal precedent this symbolic and legal act of unsigning an international treaty
would set for the future. The unsigning marks the culmination of the fierce debates over
the ICC that themselves were in violation of the spirit, if not the letter, of Article 18 of
the Vienna Convention on the Law of Treaties. This 1969 treaty stipulating the
obligations of nations to obey other international treaties requires signatory nations to
“refrain from acts which would defeat the object and purpose of a treaty... until it shall
have made its intention clear not to become a party to the treaty....”* This would mean
that Clinton’s signature legally bound the United States to assuming, at minimum, & more

detached and neutral stance towards the Court.

Marc Grossman: “American Foreign Policy and the International Criminal Court”

Accompanying the official announcement of the unsigning of the Rome Statute,
Grossman’s speech serves to outline U.S. foreign policy commitments with regards to the
ICC. Drawing loosely on the rhetorical conventions of the manifestic genre, | contend
that the act of unsigning functions as a constitutive moment for the production of a
political subjectivity that eschews global responsibility to protect U.S. sovereignty.

Grossman’s speech accomplishes this by gradually narrowing the way of being offered
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by his speech while purportedly speaking from and for an inclusive, unified “American”
voice. The act of unsigning the Rome Statute manifest in this speech, | argue,
performatively challenges the collective memory of the United States’ commitment to
human rights. In her book, Manifestoes: Provocations of the Modern, Janet Lyon
identifies several distinct argumentative strategies typically found in manifestoes. First,
the manifesto displays an oversimplified, highly selective history that outlines the
development of oppression until the present. This selective history “functions more like
myth than like empirical historiography” and is usually given in a passionate tone.*®
Second, the manifesto typically employs the form of an enumeration of grievances or
demands to create the impression of one group being oppressed by another. The
characteristic paratactical structure of numbered lists serves as a means to create a
heightened sense of urgency of these grievances. The third recurring feature Lyon
identifies may be the “only uniform convention among manifestoes” and refers to its
particular “hortatory rhetorical style.”**! This rhetorical device of calling for a course of
action is coupled with the manifestic genre’s concern with the act of “truth-telling.” The
fourth commonality found among most manifestoes is then an “epigrammatic, declarative
rhetoric which directly challenges the named oppressor ... while uniting its audience in
an exhortation to action.”** The general function of the manifesto has thus been to offer
“revised historical perspectives” and “new hierarchies of power” by creating a rupture in
the dominant political order.*®®

Divided into six sections, the organization of the speech “American Foreign
Policy and the International Criminal Court” comprises several formal elements

characteristic of the manifestic genre. The introductory section establishes an image of
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“America” that evokes common American ideographs, or foundational values, such as
justice, democracy, and freedom. The next two sections, entitled “Historical Perspective”
and “A Flawed Outcome” sketch U.S. involvement in the development of the Rome
Statute and list U.S. objections to the current status of the Statute in the form of a
selective historical narrative. The fourth and fifth sections, entitled “Our Efforts” and
“Our Philosophy,” reinforce U.S. principles and the requirements the ICC would have to
meet in order for the United States to accept the Statute. The final section, “We Will
Continue To Lead,” outlines the future role of the United States in the international
community, stressing a continuing commitment to bringing those who violate
international humanitarian law to justice, despite the unsigning of the Rome Statute.
Grossman begins the speech by thanking the CSIS for “hosting this discussion of
American foreign policy and the International Criminal Court.”** Grossman’s word
choice suggests that he is about to enter a dialogue about the arguments about U.S.
foreign policy and its relation to the ICC. However, given the context of this speaking
event—the U.S. having unsigned an international treaty, hence isolating itself from the
international community—the term “discussion” is misleading and conceals the fact that
this will not be a dialogue but rather a unidirectional form of communication. What
follows in Grossman’s announcement is not a discussion in the sense of laying out
different arguments to be engaged by a multitude of speakers, but a one-sided account of
U.S. grievances with regard to the ICC. As we will see, Grossman’s purported discussion
is not only limited by its unidirectionality but also by the gradual narrowing of agents in

the speech.
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From the outset, Grossman indicates a pragmatic approach toward the situation
that is coupled with emotional appeals. Asking his audience to “Let [him] get right to the
point. And then I’ll try to make my case in detail,” Grossman’s preview statement is
followed by an abrupt proclamation of “American” beliefs and values:

Here is what America believes in: We believe in justice and the promotion of the

rule of law. We believe those who commit the most serious crimes of concern to

the international community should be punished. We believe that states, not
international institutions are primarily responsible for ensuring justice in the
international system. We believe that the best way to combat these serious
offenses is to build domestic judicial systems, strengthen political will and
promote human freedom.'®
Grossman continues his declaration of fundamental beliefs constituent of U.S. political
culture, including checks and balances and U.S. sovereignty, by adding how these ideals
purportedly clash with the institution of the ICC. In this passage, the audience is offered a
claim (states should remain the primary locus of power to adjudicate international issues)
and a warrant (because “we” believe states do so more effectively). Audiences are not,
however, offered grounds to support the claim or warrant. Instead, the audience is invited
to develop an emotional attachment to the claim by becoming the “we”-identity that is
conjured up in the opening lines of the speech. It is in this way that Grossman’s
arguments are more properly understood as assertions.

Grossman’s proclamation of a set of beliefs and values—emphasized by the

anaphoric use of “we believe”—is particularly noteworthy because Grossman favors the

connotative term “America” over the more objective and neutral label “United States.”
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Declaring “America’s” beliefs” rather than U.S. beliefs, Grossman draws on “America”
as an ideograph, invoking concepts and foundational values, such as “freedom” and
“democracy,” and “equality” more readily associated with the term “America” than with
the signifier “United States.” Following Michael Calvin McGee, an ideograph is an
ordinary language-term, words or phrases primarily used in political discourse. They

function as abstractions or what he calls “one-term sums”%

of an ideological “collective
commitment to a particular but equivocal and ill-defined normative goal.”**” The
ideograph <America> is used here to invoke a series of unquestioned ideals as if they
were relevant to the case of the ICC. Moreover, the nation is personified. Its beliefs are
cast as morally virtuous, highlighting the depiction of America as a guarantor of those
principles.

The use of the ideograph <America> instructs audiences how to read the act of
unsigning. Given the exigency of the speech situation—the unsigning of the Rome
Statute with far-reaching consequences in U.S. diplomatic relations—Grossman’s
preference of the label “America” over the label “United States” suggests a degree of
ignorance of and lack of concern for the fact that “America” comprises not only the
United States but also includes Central America and an American continent on the
Southern hemisphere. As an official document detailing the U.S. position on the
withdrawal of the U.S. signature from an international treaty, the speech not only
addresses a U.S. audience but also, if not primarily, an international audience, and
specifically an international audience consisting of experts, such as policymakers,

diplomats, and other officials working in the administration. Considering the high-profile

positions of the audience members, the use of the label “America” rather than “United
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States” constitutes a break with the proper naming conventions at this bureaucratic and
administrative level. Although it is not uncommon in the United States to use the label
“America” synonymously with the “United States of America,” the international
audience addressed by this speech, including heads of states and ambassadors
representing their respective countries, would be highly attuned to the nomenclature and
its connotations. The lack of regard for the proper naming practices in the company of
representatives of the international community parallels the lack of concern for the rules
of conduct as a member of the international community expressed in the act of nullifying
the signature to an international treaty. Translated into the realm of foreign relations, the
ethnocentric attitude latent in the opening paragraphs of the speech replicates the act of
unsigning as an exceptionalist approach in foreign policy.

Grossman’s use of the label “America” rather than “United States” serves another
important function. Employing <America> as an ideograph that evokes associations with
the rule of justice, the rule of law, and national sovereignty, Grossman simultaneously
invokes the universal voice of the American people. The personification of “America”
subsumes a myriad of voices into one unified position, suggesting that essentially all
Americans share these beliefs. The use of the manifestic pronoun “we” in the series of
“we believe” statements serves to anchor them as the beliefs of the American people as a
whole rather than the administration that decided to unsign the treaty and whose rationale
for unsigning Grossman was charged with outlining in this speech. The repetition of “we
believe” proclamations subsumed under one unified “American” voice then serves to
redirect attention from the more debatable arguments cast as “beliefs” (such as the focus

on domestic institutions) as they are conflated with an ideographic and thus uncontested
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and unchallenged understanding of “American” beliefs. As a whole, Grossman’s
rhetorical choices in the opening of the speech suggest that the address was not delivered
primarily for an international audience, but rather functions as a rhetorical performance
for a U.S. audience.

| have suggested so far that Grossman speaks from the position of a general
audience of Americans to a general audience of Americans. As the speech proceeds,
however, the text gradually invites the audience into a way of being or subject position
that is consistent with and affirms the Bush administration’s approach towards foreign
policy.'® The main purpose of the speech is to communicate the United States’
conviction that it is the responsibility of “states” or, by implication, domestic institutions
rather than “international institutions,” to “[ensure] justice in the international system.”
To accomplish this task, the United States initially positions itself not as countering or
working against those principles that should be laid down in the Rome Statute but rather
as affirming or upholding them. Hence Grossman’s affirmative proclamation of
principles, “Here is what America believes in.” Following this proclamation of what
America does believe in, however, the argument quickly shifts to distance “American”
principles from those upheld by the ICC by bluntly announcing: “We have concluded that
the International Criminal Court does not advance these principles.” The inherent logic of
the speech suggests that the United States must renounce the ICC because the Court fails
to advance “American” principles.

This context of the ICC allegedly not meeting the high standards of principles that
“America” upholds will serve as the backdrop for the specific charges against the ICC

laid out in the course of the speech. Having established a case pitting the United States—
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as champions of international justice—against the ICC as a “false” attempt at
international justice, Grossman provides a second and structurally similar list of beliefs to
the one outlined in his opening remarks:
We believe the ICC undermines the role of the United Nations Security Council in
maintaining international peace and security. We believe in checks and balances.
The Rome Statute creates a prosecutorial system that is an unchecked power. We
believe that in order to be bound by a treaty, a state must be party to that treaty.
The ICC asserts jurisdiction over citizens of states that that have not ratified the
treaty. This threatens US sovereignty. We believe that the ICC is built on a flawed
foundation. These flaws leave it open for exploitation and politically motivated
prosecutions.'®
The enumeration of beliefs in the opening section of the speech implied a “we” consisting
of an abstract, yet unified “America” sharing and upholding a set of foundational values.
By contrast, the referent of the pronoun “we” in this declaration of beliefs represents a
different community. The “we” that is speaking and being addressed in this section
advances specific criticisms of the ICC that derive from specialist knowledge about the
alleged flaws of the institution. Since a general audience is unlikely to have the specialist
knowledge to make such arguments, this section marks the narrowing of the “we” from
the nation as a whole to a “we” comprised of policy-makers. Coupled with the statement
“we have concluded,” which suggests a process of deliberation about this issue, this
section suggests that the “we” persona used in this section refers to a speaking subject
and audience addressed of experts rather than an all-American “we.” The implied

audience has shifted from an all-inclusive “we” of the American people as a whole to one
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consisting of policymakers familiar with the intricacies of the International Criminal
Court and responsible for making decisions such as unsigning a treaty.

This shift in personae from an inclusive national “we” to a “we” consisting of
policymakers reveals an attitude of technocratic rationality underpinning the speech.
Originating in the Progressive Era, the rhetoric of technocratic realism, Philip Wander
argues, reemerged during the Kennedy administration and was based on the assumption
that matters in foreign policy had become too sophisticated or “complex” to be discussed
and decided upon by ordinary citizens. Instead, foreign policy required level-headed,
analytical, “dispassionate, informed and pragmatic expertise” of informed elites.**° The
underlying endorsement of a technocratic notion of reason is rendered more explicit as
the speech unfolds, specifically in the gradual transformation of personae invoked in the
speech.

In the third paragraph, the speaking persona and implied audience no longer
represent the American public writ large, nor do the speaking personae and implied
audience of policymakers merely report research findings on the inadequacies of the ICC.
Grossman is now speaking on behalf of President Bush: “President Bush has come to the
conclusion that the United States can no longer be a party to this process.” One individual
has replaced both the abstract and universal voice of an American “we” and the multiple
voices of policymakers invoked earlier in the speech, collapsing agency into one locus of
power. The will of the people has been rendered irrelevant. While maintaining that the
signature withdrawal was a communal decision—evidenced by the claim that it was “our
intention not to become a party to the Rome Statute” (my emphasis)—the agent in this

drama has morphed from the American people into President Bush as the sole arbiter of
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such a decision. We have now seen three shifts in the construction of the speech’s second
persona. Edwin Black developed the concept of the “second persona” as a way of
opening texts up to critical judgment based upon implied audiences in the text.'** As the
second persona undergoes several transformations over the course of the speech, so too,
does the rhetorical agency and way of being produced by the speech. Beginning the
speech with an implied audience that circumscribes the entirety of the American people,
and ending with President Bush’s rejection of the ICC, Grossman gradually narrows the
scope of rhetorical agency, ending on the will and authority of the President to reign over
matters foreign and domestic.™2

This narrowing of rhetorical agency betrays an important quality latent in the
doctrine of a new “American Internationalism” invoked by Bolton, namely that the fear
of weakening national sovereignty has more to do with ennobling the U.S. President than
preserving the grounds for democratic deliberation. That is, while the speech invites U.S.
audiences to see the unsigning as protecting their (“Americans’”) rightful lead in all
affairs domestic and international, the decision was made by and for the presidential
administration. Conversely, the people in whose voice the speech purports to speak
initially are gradually written out of the decision-making process. At the same time, the
people/Americans are invited to think of the unsigning as if they were part of this
discourse and decision-making process. Thomas W. Benson argues that rhetoric as a way
of being is “ideally a collaboration between speaker and listener to find a mutually
satisfactory notion of themselves as interacting agents.”™** In this speech, this is achieved
in the opening remarks where Grossman appeals to values shared by all Americans.

Addressed as a community of Americans that shares foundational “American” principles
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embraced by an all-inclusive American “we,” the speech offers a way of being the
audience is readily willing to accept. As the speech unfolds, however, the argumentative
structure is based on the presumption that the initial endorsement of those values that
provide the grounds for the rejection of the ICC is still valid. The argumentative arch
relies on the audience’s initial tacit endorsement of “American” principles, even though,
over the course of the speech, the principles that are cited as being violated by the ICC
are of a different character than those referred to as “American” principles in the opening
of the speech. Cast in a language of well-reasoned arguments, the positions justifying the
unisgning of the Rome Statute reveal positions predominantly emanating from the
conservative side of the political spectrum. The narrowing of rhetorical agency, then,
works through two competing movements in this speech. On one hand, it effaces the
narrowing of rhetorical agency by inviting the audience to think of itself as an agent. On
the other hand, it subtly, but gradually limits the number of those who can legitimately
claim agency. What seems particularly insidious about this rhetoric is that the audience is
invited to feel empowered while the speech disguises is own efforts to preserve the power
of the few over both Americans and the international community under the banner of
preserving national sovereignty.

The subtle narrowing of rhetorical agency is further accomplished through the use
of technocratic notions of reason. Coupled with the narrowing of rhetorical agency via
the gradual reduction of personae and their agency in the speech, the rhetoric of
technocratic reason assists in further justifying and solidifying the act of unsigning rather
than opening it up for debate. As Grossman moves into detailing the motivating factors

for the United States’ repudiation of the Rome Statute, he primarily appeals to reason by
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employing “factual” arguments about the defective institution of the ICC. These
arguments are not presented in a fashion that would invite the “discussion” Grossman
envisioned in the beginning of the speech but rather are asserted as if they were
uncontested. For instance, Grossman states, “‘the current structure of the International
Criminal Court undermines the democratic rights of our people and could erode the
fundamental elements of the United Nations Charter, specifically the right to self
defense.” Grossman appeals to a vague and unspecified concept of American citizens’
“democratic rights” and associates these with the necessity to use military force.
Grossman continues by outlining the reasons why the United States repudiates the ICC:
With the ICC prosecutor and judges presuming to sit in judgment of the security
decisions of States without their assent, the ICC could have a chilling effect on
the willingness of States to project power in defense of their moral and security
interests. This power must sometimes be projected. The principled projection of
force by the world's democracies is critical to protecting human rights—to
stopping genocide or changing regimes like the Taliban, which abuse their people
and promote terror against the world.**
Again, Grossman presents these arguments as if they were empirical facts. Using the
passive construction that “power must sometimes be projected,” he deemphasizes that the
use of military force is a political decision made by human agents. Moreover, Grossman
strategically avoids mentioning that what the United States is concerned about is not that
an amorphous group of “States” might be unwilling to “project” its force but that it is the
United States that might no longer take the lead role in so-called “principled projections

of force.” The mode of argumentation presented by Grossman is strikingly similar to
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Bolton’s rhetoric against the ICC. Bolton’s main argument against the United States
joining the Rome Statute is that the “ICC’s failing stems from its purported authority to
operate outside (and on a plane superior to) the U.S. Constitution.”*** In fact, he
characterizes the ICC as a “stealth approach to erode our constitutionalism.”*®
Discussing the elements of executive power, Bolton reveals what appears to be at the
core of U.S. objections to the ICC: “Never before has the United States been asked to
place any of that power outside the complete control of our national government.”*’
Bolton’s and Grossman’s statements reveal an implicit understanding of the “U.S.
Constitution” and “American democracy” as the highest goods conceivable, the supreme
achievements of their kind.

Drawing on the implicit assumption that U.S. democratic institutions are
unparalleled, Grossman continues by depicting President Bush’s decision to unsign the
treaty as the only logical conclusion to the United States’ failed efforts to shape the
institution according to U.S. standards and expectations. Grossman crafts the Bush
administration’s decision to withdraw its signature as the only reasonable response to
agonizing struggles over questions of how to respond to the creation of the institution,
assuring his audience that “the President did not take his decision lightly.”**® The Bush
administration is depicted as having proceeded methodologically and prudently in its
decision. Grossman asserts that the United States studied and analyzed the ICC
systematically, and, when this comprehensive analysis showed shortcomings in the
institution of the ICC, the U.S. did everything in its power to amend those flaws and

participate in the revision process of the Rome Statute. Grossman’s assertions present the

United States as having carefully considered the implications of the Rome Statute and
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thoroughly weighing arguments for and against the decision to unsign. Adding to this
depiction is Grossman’s emphasis on the righteousness of President Bush’s decision by
contrasting the United States’ prudent and far-sighted approach toward drafting the ICC
with the hasty and careless approach of the international community: “But in the rush to
create a powerful and independent court in Rome, there was a refusal to constrain the
Court's powers in any meaningful way.”"*® Having crafted this image of the United
States, the motif of the rational, level-headed, and cooperative global player finds its
logical and sensible solution in the U.S. renunciation of the Rome Statute. Grossman
states, “But after years of working to fix this flawed statute, and having our constructive
proposals rebuffed, it is our only alternative.”*?° As noted earlier, the United States has
built a reputation for distancing itself from international legislature that it signed. As with
the UN Convention on the Prevention and Punishment of the Crime of Genocide, the
U.S. could have retained its signatory status while holding off the process of ratification
indefinitely. That such an alternative to unsigning is well documented suggests that the
sense of inevitability for the unprecedented act of unsigning projected by Grossman was
a strategic move. That is, it was a rhetorical ploy implemented to heighten a sense of
necessity to retroactively justify the action performed by the Bush administration.
Grossman casts the U.S. withdrawal from the treaty as a quasi-natural yet well-
reasoned response to the fact that not all of the U.S.’s objections were removed. In
connection with the invocation of U.S. founding principles, the act to unsign is legitimate
and needs no further justification. Grossman announces in an overtly patronizing manner
that “In the end, despite the best efforts of the U.S. delegation, the final treaty had so

many defects that the United States simply could not vote for it.”*** But the conclusion to
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withdraw the signature is not just a reasonable reaction. Rather, the logic underlying
Grossman’s argument is that when the United States’ “serious” engagement in the
revision process turned out not to be fruitful, the U.S. saw it as its moral duty to renounce
the Rome Statute. The United States is presented as a righteous and benevolent player
merely seeking to act in accordance with its own long-established, sensible principles,
such as the concept of checks and balances that ostensibly stand in opposition to the
principles of the ICC:
First, we believe the ICC is an institution of unchecked power. In the United
States, our system of government is founded on the principle that, in the words of
John Adams, “power must never be trusted without a check.” Unchecked power,
our founders understood, is open to abuse, even with the good intentions of those
who establish it. But in the rush to create a powerful and independent court in
Rome, there was a refusal to constrain the Court’s powers in any meaningful
Way.lzz
Although too simplistic and general, these and similar arguments about the flaws of the
ICC are asserted as transparent “facts” that need no further explanation. The performance
of transparency is enhanced by a presentation of the arguments in a manner that
transform the five objections against the ICC into a violation of foundational principles of
the United States. Conversely, U.S. democratic principles are cast as subject to the
unpredictable forces of the ICC (as a system of global governance) that must be tamed
and countered.
The presentation of self-evident “facts” is designed to quell the need for further

examination, above all because the United States’ conclusion to “unsign” the Rome
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Statute is to be thought of as the outcome of having the merits and shortcomings of the
ICC already subjected to careful scrutiny. The primary implied audience or second
persona in the speech, policy makers, is no longer invited to pursue intellectual inquiry or
to have a “discussion” with the American public. Rather, it is asked to merely reproduce
a presidential dictate. As such, | argue, the rhetoric employed in this speech is one that
constructs the second persona as a disciplined subject. The site for mutual satisfaction of
speaker and audience is the construction of a “disciplined” subject position that upholds
prefabricated political views. Moreover, the effacement of arguments and their
ideological underpinnings under the guise of self-evident “facts” creates the illusion of
this being a “rhetoric-free” text. The rhetoric at work here is then a rhetoric of
containment that fosters a desire for security and control rather than deliberation.

While the speech as a whole is premised on and works to reproduce a binary
between those countries that are party to the statute and the United States, the last two
sections of the speech, entitled “Our Philosophy” and “We Will Continue to Lead,”
attempt to create identification with advocates of the ICC. The speech lists twelve points
of what “we will” do in the future. Consisting of an amorphous enumeration of broad
U.S. objectives, including to “support creative ad-hoc mechanisms” like those in Sierra
Leone, to “work with countries to avoid any disruptions caused by the Treaty,” to
“continue to discipline our own when appropriate,” to continue the United States’
“longstanding role as an advocate for the principle that there must be accountability for
war crimes,” to “seek to mobilize the private sector to see how and where they can
contribute,” the referent of the pronoun “we” expands once again from signifying a

previously select group of ICC experts to policymakers in general. The seemingly
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optimistic, future-oriented content of these objectives is reflected in the section’s
hortatory style reminiscent of the introductory remarks of the speech. Grossman calls for
“working together,” despite advocates’ contradictory views on the ICC. Characterizing
the disagreements between the supporters and the opponents of the ICC as “differences”
in their “approach and philosophy,” Grossman attempts to establish commonalities by
calling for a joint objective: “While we oppose the ICC we share a common goal with its
supporters—the promotion of the rule of law.”*?

The “rule of law” and the promotion of “justice” serve as two important factors
around which the Bush administration’s approach to the ICC would be built. Grossman
declares: “So despite this difference, we must work together to promote real justice after
July 1.”*2* Here, in typically manifestic tradition, the text announces a break with history.
The fulcrum of history and future is demarcated by the date the ICC comes into effect.
What is at stake is nothing short of the concept of justice itself. More specifically, July 1,
2002, the date the ICC will enter into force, marks the ending date of a period during
which “real justice” and the “rule of law” prevailed. The date is cast as inaugurating a
period in which “real justice” will be severely compromised by a competing notion of
justice—that is justice promoted and adjudicated by the ICC. Lincoln P. Bloomfield Jr.,
Assistant Secretary for Political-Military Affairs echoed this view in a speech to the
United Nations in September 2003 in which he declared that “across the political aisle in
Washington, there was and is a consensus view that the Rome Statute is incompatible
with U.S. standards of justice.”125 By implication, “real justice” would have reigned had
the Rome Statute been modified according to the United States’ demands. Assuming

control over the definition of the term “justice,” the United States is constructed once
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again as the sole legitimate arbiter of justice, whose wise admonitions and foresight were
neglected by supporters of the ICC.

Rather than presenting the role of the ICC in terms of its function—namely to
adjudicate the most serious international crimes under circumstances where nation-states
are unable or unwilling to do so—Grossman casts the ICC as a counter-productive
instrument that would encourage nation-states to shirk on their responsibilities for
mending their violent pasts and undermine the principle of the law. He argues that, “In
order for the rule of law to have true meaning, societies must accept their responsibilities
and be able to direct their future and come to terms with their past.”*?® The ICC, as an
“unchecked international body,” must be hindered from intruding into this “delicate
process” of forming a national collective memory of a nation-state’s past. At this point,
Grossman turns U.S. concerns over a loss of U.S. sovereignty into a matter of nation-state
responsibility, that is a sense of duty for nation-states to deal with their own, domestic,
issues: “International practice should promote domestic accountability and encourage
sovereign states to seek reconciliation where feasible.”*?” Casting U.S. particularistic
(national) interests in a language of quasi-universal concern for the sovereignty of other
countries, Grossman announces that “a world of self-governing democracies is our best
hope for a world without inhumanity.” 128 Grossman’s statement suggests that justice can
ultimately be rendered only at a national or sub-national level and that the United States
will therefore require non-intervention concerning domestic issues. The conclusion thus
casts the United States’ act of unsigning as the path from the false justice of

internationalism to the true justice of so-called “American internationalism.”
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Concluding Remarks: Implications of the “Unsigning”

The purposeful opposition to the operations of the International Criminal Court
did not end with the U.S. unsigning the Rome Statute. Rather, the United States engaged
in what Marc Weller calls an “aggressive diplomatic campaign to undermine the core
concepts that underpin the ICC.”**° Carried out at both the administrative as well as the
congressional level, the campaign aimed at undermining the ICC “ranged from the
deployment of national legislation against the Court, to the obstruction of crucial
decisions of the UN Security Council and to pressure directed against individual states to
contract out of the ICC regime they had just j oined.”**

Specifically, U.S. efforts to weaken the International Criminal Court have
included various measures to protect U.S. nationals from the reach of the Court, including
the enactment of legislation such as the Nethercutt Amendment, which includes
provisions to cut off Economic Support Funds to nations who are party to the ICC and
who have not entered into Bilateral Immunity Agreements (BIAs) that protect U.S.
nationals from the jurisdiction of the ICC.**! Efforts to weaken the ICC were driven into
the realm of the absurd when the US Congress passed the American Service-Members’
Protection Act (ASPA) in August 2002. This law, passed in the Senate by a margin of 78
to 21 votes, serves to protect the members of U.S. Armed Forces “against criminal
prosecutions carried out by the International Criminal Court” to which the United States
is not party and prohibits federal, state and local governments and agencies (including
courts and law enforcement agencies) from cooperation with the ICC, including the

transfer of classified national security information.*? Section 2008 of the ASPA
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authorizes the President “to use all means necessary and appropriate to bring about the
release” of any U.S. national or allied personnel “who is being detained or imprisoned by,
on behalf of, or at the request of the International Criminal Court.”*** Highlighting that
the United States is authorized to use military force to release nationals that are detained
by the ICC in The Hague, opponents have aptly nicknamed this provision “The Hague
Invasion Clause” or “The Hague Invasion Act.”

Another incident that sparked a considerable debate about the United States’
claimed special status was the U.S. threat to veto all future peacekeeping operations
unless the UN Security Council provided immunity from prosecution through the 1CC for
its peacekeeping forces. The UN Security Council granted the United States immunity for
a period of 12 months in 2002 and extended the immunity period for an additional year in
2003.** In addition to these ICC-related decisions, the Bush administration rejected the
Kyoto Protocol and the Anti-Ballistic Missile Treaty within the first eight months after
taking office."* Although not directly linked to the debates surrounding the ICC, the sum
of these decisions in association with ICC-related legislation is considered to be evidence
for the “Bush administration’s inclination to steer away from multinational
obligations.”136

The so far unprecedented maneuver of “unsigning” an international treaty has
been interpreted as indicating an increasingly unilateralist approach in U.S. foreign
policy. Several commentators noted the potentially negative effects of the unsigning for
international treaties, contending that it could result in a larger trend of countries pulling
out of international treaties. Critics commenting on the potential effects for the United

States suggested that this “rash action” could result in undermining U.S. “leadership and
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credibility.”**” One month before the official statement was delivered by Grossman,
David Scheffer, who acted as ambassador at large for war crimes and who signed the
treaty for the Clinton administration, had noted in the New York Times that “a Bush
‘unsigning’ would be a decisive repudiation that would not only devastate America’s
credibility as the champion of international justice but reveal an American denial of
reality.”*® Others argued that the unsigning of the treaty would have doubly detrimental
consequences as the United States would be even more subject to the will of the
signatories to the Rome Statute because the U.S. would have less influence on the
development of the ICC. Others viewed the U.S. withdrawal as an “empty gesture that
will further estrange Washington from its allies.”**® The San Francisco Chronicle
anticipated the impending decision about the unsigning of the treaty to be an indicator of
a recent trend toward unilateralism: “But the symbolism of the U.S. decision will be
clear—the administration can either support the movement for global justice and human
rights, or it can further its reputation as an arrogant Lone Ranger.”**

Perhaps more importantly than the legal consequences and ramifications for the
United States’ reputation among world leaders, the act of “unsigning” is imbued with
symbolic implications. Given the context of the United States’ human rights legacy, the
act of unsigning rhetorically functioned as a rejection of principles of global
responsibility, democracy, justice, and universal human rights. Recognizing the impact of
the criticism of the U.S. position on the ICC, Lincoln Bloomfield, Assistant Secretary for
Political-Military Affairs, conceded in a speech to Parliamentarians for Global Action at
the United Nations in September 2003 U.S. shortcomings in addressing its concerns

regarding the ICC. Bloomfield argues that the Bush administration “lowered its public
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level of rhetoric” when it took up negotiations seeking bilateral immunity agreements in
2002 that would exclude U.S. citizens and military personnel from the jurisdiction of the
ICC. ¥ Looking back on how the United States publicized these developments, he
admits that the Bush administration

probably could have made a more public display of its change in approach,

because in fact this also represented a significant policy evolution as well. As we

explained to foreign governments in our diplomatic discussions, but did not
particularly advertise to the international press and foreign public opinion, the

Administration decided to set aside the U.S. objections to the ICC and accept the

reality of the Rome Statute and the Court. We informed governments the U.S.

does not seek to undermine the ICC, and asked in return that our decision not to

become a party be similarly respected.”**?

While the US rhetoric regarding the opposition to the ICC may have softened
over time, the symbolic effect of the act of unsigning the treaty endures. Jacques Derrida
argues in his discussion of the function of the Declaration of Independence that the “we”
of the American people did not exist as an entity before its declaration and was
constituted only through the act of the signature. In this sense, the “we” that comes into
being “gives birth to itself, as free and independent subject, as possible signer, this can
hold only in the act of the signature. The signature invents the signer.”**® If the signature
invents the signer, what type of signer is invented by an “unsigning?” According to
rhetorical scholar Maurice Charland, constitutive rhetoric constitutes the subject from
preexisting ideologies or narratives that audiences enter into and from which they

understand the world. At the moment we enter language, we have always already entered
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a subject position within the context of narratives, ideologies, or inherent logics.
“Constitutive rhetorics of new subject positions can be understood, therefore, as working
upon previous discourses, upon previous constitutive rhetorics.”*** For Charland, then,
“the process by which an audience member enters into a new subject position is therefore
not one of persuasion. It is akin more to one of conversion that ultimately results in an act
of recognition of the ‘rightness’ of a discourse and of one’s identity with its reconfigured
subject position.” It is in this sense that to overcome the force of the unsigning one
would need to reconstitute an “American” public.

The novelty of the subject position configured by the unsigning rests in the
ramifications that it has on the modern international community. It is not, however, a
wholly new phenomenon. Rather, it is marked by the American exceptionalist tradition,
which is rooted in the Puritan vision of the United States as imbued with uniqueness. This
vision has enjoyed a stronghold in the United States’ dominant understanding of itself as
a “city upon a hill” that serves as the shining (moral) example for the rest of the world. In
the realm of foreign policy, the belief in the superiority and invariability of U.S.
institutions and the conviction that “US law was not to be trumped by any international
law” function as reminders and manifestations of this exceptionalist tradition.**® The
documented relationship between the United States and international law attests to the
simple fact that the administration has alternatives at its disposal for ignoring or
otherwise freeing itself from the responsibilities of the international treaties that it signs.
In unsigning the treaty, the Bush administration did not break with the tradition of
silently holding itself outside of the reach of international law. Rather, it opened up a new

chapter of open disregard for the international community under the banner of a “new
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American internationalism.” Likewise, Grossman’s speech, the official announcement of
the unsigning, made extensive use of the manifestic genre because the unsinging was not
an explanation of differing legal or juridical models. Rather, it was the performance of a
new political subjectivity, the “new American internationalism,” that U.S. residents were
to identify with.

The act of unsigning the Rome Statute, then served primarily a rhetorical
function. The “unsigning” of the Rome Statute has “undone” the U.S. as an agent in the
international community. The act of “unsigning” communicates publicly that the United
States distances itself from and, in fact has consigned itself outside of the international
community. If the signature invents the signer, the unsigning “uninvents” the original
signer committed to the enforcement of international human rights. Thus, the United
States, previously a signer committed to the codification of international human rights
law, has relinquished its status as a full member of the international community for,
practically, it is no longer in the position of having an impact on issues concerning the
ICC, and symbolically, it no longer considers itself commensurate with that identity. The
moment of “unsigning” hence rhetorically functions to break the United States’
commitment to international justice and as such operates as a constitutive moment of a
new Kind of subject that creates and invites a new kind of memory of itself. Ed Casey
argues in Remembering: A Phenomenological Study that “we are what we remember
ourselves to be.”**’ The act of unsigning manifests the departure from and undoing of one
kind of political subjectivity. The unsigning invents a new “we”—a “we” that is the
conduit of unilateral U.S. foreign policy that precludes public deliberation, and instead

“domesticates” discourses of international justice. At the same time, the speech that
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officially announced the “unsigning” of the Rome Statute constructed a discourse that
effaced its own rhetorical constitution of subjects and with it the United States’ joint
responsibility to enforce accountability for war crimes and crimes against humanity at a
transnational level.

In the remaining chapters, we will trace rhetorical discourses that variously
attempt to challenge and promote this political subjectivity of an “American
internationalism.” We will see that, while the political subjectivity performed by
Grossman poses a significant challenge, advocates for a more cosmopolitan subjectivity
are learning to use the resources of public memory effectively to affect significant change

in how U.S. citizens see their role as members of an international community.
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Chapter 3

Remaking the ICC for the U.S.: Citizens for Global Solutions’ Advocacy

The International Criminal Court marks the culmination of the post-World War 11
movement for the global enforcement of human rights. Though there are antecedents, the
concern for establishing a permanent international criminal court became more seriously
pursued with the series of events including the signing of the UN Charter in 1945, the
Nuremburg War Trials in 1945 and 1946, and the adoption of the Universal Declaration
of Human Rights in 1948. The experience of the Holocaust in particular made it
increasingly apparent that promises of “never again” required vigilance and action. The
international community’s attempts to establish and international criminal court failed in
the early 1950s, and although efforts to develop an international criminal court stagnated
during the Cold War, the concern with international human rights did not. The 1970s saw
an increasing interest in international human rights with civil society organizations
maturing in the West, partly in response to the threat of the Cold War. Their presence
helped reinvigorate a movement towards an international criminal court, which became a
more realistic possibility with the end of the Cold War.?

During the early 1990s, the atrocities committed in the former Yugoslavia and
Rwanda provided the impetus for a renewed effort to establish a permanent international
judicial body that would punish the perpetrators of mass atrocities. These crimes again
highlighted the need for a court with global reach that would be able to prosecute war

crimes, genocide, and crimes against humanity. Philippe Kirsch, former Chair of the
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Preparatory Commission for the International Criminal Court, explained that the main
objective of the establishment of an international criminal court was to “replace a culture
of impunity for the commission of very serious crimes, which has existed and still exists
to a large extent, with a culture of accountability.”® Out of these considerations, the
International Law Commission (ILC) was charged with drafting a Statute for a future
International Criminal Court. In 1994, the ILC submitted its final draft to the UN, which
subsequently led to the establishment of UN committees to review and revise the draft
Statute. After a four-year process of drafting and negotiating a Statute, the legal
document for the establishment of an International Criminal Court was finalized at the
UN Conference of Plenipotentiaries on the Establishment of an International Criminal
Court in, Rome, Italy in July 1998; hence the treaty is referred to as the Rome Statute.
The Court became operational on July 1, 2002, after sixty states had ratified the treaty.
In the previous chapter, I traced the path from the United States’ tumultuous
encounter with the ICC to the Bush administration’s unprecedented unsigning of an
international treaty. I have argued that this act represented the U.S.’s abdication of a
commitment to its human rights legacy and as such an erasure of a kind of transnational
memory with consequences for the future formation of transnational memory discourses.
In the next two chapters, | continue my discussion of transnational memory through an
examination of the rhetorical discourses of global civil society organizations in the
adoption and ratification process of the Rome Statute of the International Criminal Court.
Since the drafting of the Universal Declaration of Human Rights, global civil society,
specifically non-governmental organizations, has played a significant role in shaping the

agendas and discourses of contemporary humanitarian politics.* Specifically, non-
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governmental organizations were instrumental in the creation of the International
Criminal Court. Scholars who have studied the role of civil society actors in the creation
of the ICC have even gone so far as to argue that the “input of global civil society in the
process which led to the adoption of this Statute has been almost unprecedented in
international treaty negotiations....”> The involvement of global civil society actors (or,
more precisely, NGOs) illustrates that NGOs are on the frontlines in engaging in the kind
of advocacy that can contribute to the formation of transnational memory and
community. Inquiring into the rhetorical work of these organizations, then, is
instrumental to understanding how memory discourses operate and their potential impact
at a transnational scale.

In this chapter, | examine the rhetorical discourse of non-governmental
organizations’ efforts to create a “global public sphere” in support of the International
Criminal Court, focusing on the implicit understanding of transnational memory and
community operating in the rhetorical discourses of NGOs working to promote
ratification of the International Criminal Court. In these discourses, we see how
advocates work to shape international politics within the constraints of national
audiences. Through this analysis, we will gain a better understanding of how non-state
actors work to shape international policy, and how such advocacy and its object, namely
international policy, invites us to remember ourselves as citizens and actors in a
trans/national context.

The chapter begins with an overview of the emergence of NGO involvement and
their modes of mobilization in an effort to create an ICC in the 1990s. | focus on the

Coalition for the International Criminal Court (CICC), a network consisting then of 800,
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now of over 2,500 NGOs advocating for the establishment of a fair and independent
International Criminal Court.® Founded in the context of the UN Ad Hoc Committee
meetings for the International Criminal Court in 1995, the Coalition’s goals are to raise
awareness and disseminate information about the Court, promote ratification of the Rome
Statute, and support the work of the ICC.” This alliance of a diverse set of organizations
has been labeled a “model of collaboration among civil-society actors and between civil
society, governments and international organizations.”® The following section of the
chapter hones in on advocacy materials produced by one NGO member of the Coalition
for the International Criminal Court, “Citizens for Global Solutions,” whose goal is to
promote ratification of the International Criminal Court after the Rome Statute was
adopted. My analysis of the group’s rhetoric details how the NGO packages a
cosmopolitan (or transnational) notion of citizenship—manifest in U.S. support of the

ICC—in language that Americans can readily identify with as Americans and accept.

NGO Involvement in the ICC Negotiations

After failed attempts to establish an International Criminal Court in the 1950s,’
the political climate of the early 1990s provided the context for NGOs to reinsert
themselves into the reemerging ICC negotiations and to launch a campaign that would
culminate in the participation of a broad spectrum of NGOs at the Rome Conference in
1998.

Several NGOs and legal experts had followed the UN deliberations about an

international criminal court in the early 1990s and the negotiations about the ad hoc
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tribunals in the former Yugoslavia and Rwanda in 1993 and 1994.%° At the same time,
William Pace of the World Federalist Movement had been establishing contacts with
NGOs interested in ICC advocacy. In March of 1994, the World Federalist Movement
arranged a conference call with a set of NGOs to discuss NGO strategies for the meeting
of the UN General Assembly’s Sixth Committee that was scheduled for fall 1994 to
discuss the ILC’s draft statute."* During the UN meeting, Pace organized a meeting with
several NGOs to further discuss NGO strategies. The NGO meeting was partly prompted
by the UN General Assembly’s decision to not send the draft Statute to a treaty-drafting
conference but rather to discuss the potential creation of a court further in an ad hoc
committee.’? On February 10, 1995, 25 NGOs joined together to form the NGO Coalition
for an International Criminal Court (CICC) to observe the Ad Hoc Committee meeting
called for by the UN General Assembly’s Sixth Committee and that was to start its work
in April 1995."* The newly founded Coalition’s objectives were to “advocate for the
creation of an effective, just, and independent International Criminal Court,” and to serve
as a forum for information exchange between NGOs, state delegates, and as a “resource

for coordination between NGOs.”**

The Ad Hoc Committee’s purpose was to determine
whether or not to hold formal negotiations and a diplomatic conference on an
international criminal court and the feasibility of such endeavors. To that end, during the
two 10-day meetings of the Ad Hoc Committee, the Coalition worked closely with a
small group of so-called Like-Minded-Governments who supported the creation of the
ICC in order to secure the creation of a preparatory committee by the UN General

Assembly. The Coalition’s principal forms of advocacy included “NGO-government

consultations and the conduct of expert dialogue between NGOs and governments,”
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raising global awareness by building civil society networks, as well as “documentation
and distribution of information related to the ICC.”*"

The Ad Hoc Committee concluded with a report that emphasized the broad
consensus over the necessity of an international criminal court,*® and the Ad Hoc
Committee was converted into the preparatory committee (PrepCom) with the mandate to
create a draft statute that could serve as the basis for negotiation for a diplomatic
conference. During the six PrepCom meetings held between March 1996 and April 1998
leading up to the Rome Conference in July 1998, the CICC’s main strategies for
mobilization were to raise awareness about the court both for the general public and state
delegations. The Coalition members met with state delegates involved in the negotiations,
wrote position papers, provided reports from NGOs on relevant issues to delegates,
publicized materials on the ICC electronically, and published articles in legal journals.*’
Marlies Glasius, research fellow at the Centre for the Study of Global Governance at the
London School of Economics, notes that the CICC provided “specialist documentation,”
which served primarily to inform and influence “a specialist public of NGOs, academics,
and state representatives on specific sub-themes, promoting certain alternatives over
others with reference to precedent, legal argument, or political realities.”*® In the years
prior the Rome Conference, NGOs also organized conferences around the world
“contributing substantially to a global specialist debate on the court and international

9

justice”1 involving “academics, NGO advocates, practicing lawyers, and state

officials.”?°

From the 25 organizations that founded the CICC in 1995, the Coalition grew to

include over 800 organizations by the time the Rome Conference began. Of these, 236
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were accredited to participate in the Rome Conference, providing 450 representatives in
the Rome negotiations.”* Representing a multitude of issues and interests, not all
Coalition members necessarily agreed on all the specific details of the proposed Court.
Struett notes that while the members of the CICC had a variety of focal areas, their
overall unity was established through their fundamental agreement that “some sort of
international criminal court was the best way to deal with the impunity that perpetrators
of international law crimes have historically enjoyed.”?? Moreover, the Coalition
Secretariat’s aided in building consensus amongst the various Coalition members by
“identify[ing] and expand[ing] areas of commonality” and by encouraging them to
“develop joint positions and strategies where possible.”?* Similarly, Borroughs and
Cabasso note that the Coalition “typically did not expressly take positions on specific
contested issues, but there was agreement and advocacy as to broad principles.”?* The
diversity of backgrounds and interests the NGOs brought to the table by the multitude of
NGO members, then, created a certain set of limitations and benefits for how the NGO
could shape their rhetorical discourse. Borroughs and Cabasso for instance note that
“there was no thorough discussion, still less any formal collective decision-making,
among all participating NGOs. Partly this was for practical reasons, because of the
number of NGOs, the cumbersome internal decision-making procedures of some NGOs,
and the onslaught of events, and partly because it was deemed too divisive to get into
controversial matters.”?> Perhaps out of a recognition that consensus over specific
rhetorical positions would be hard to establish, let alone communicate, with such a

diverse group of advocates, William Pace, Convenor of the CICC, emphasized the value
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of the Coalition’s pluralism, insisting that it is “vital to maintain the plurality of ideas
and objectives represented by the Coalition’s loosely bound constituents.”?°

While Pace’s statement may primarily reflect a rhetorically crafted image to
divert attention from the Coalition’s difficulty of building broad-based consensus on
specific issues, the fact that NGO participants came from a variety of backgrounds with
different focal points did indeed prove advantageous for their advocacy campaign. Based
on their thematic interests, NGOs split into regional, thematic, and faith-based caucuses,
which allowed for more focused advocacy work on the part of NGO participants.?” The
CICC formed twelve working groups, each consisting of four to eight members, to follow
different thematic areas in the negotiation process and to publicize the results in daily
reports to NGOs and state delegations.”® NGOs also provided valuable information and
documentation about the rationale for certain provisions and how they had developed
during the earlier stages of the negotiations. % This was crucial, since only about 60 states
were represented at the Preparatory Committee on the Establishment of an International
Criminal Court (PrepCom) negotiations held from 1996-1998, whereas representatives
from over 160 countries attended the Rome Conference.®

Besides providing research and publicizing such documentation to state
delegations and the wider public, other forms of NGO advocacy during the Rome
Conference included holding regular meetings with NGOs and state delegations, and
seeking funding to bringing more NGOs from the Global South to the Rome conference.
The NGO “No Peace without Justice” provided a technical assistance program which

offered legal experts to state delegations. This way, several state delegations, particularly

from developing countries, were able to increase their size and influence.**
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News of the conference was disseminated to a wider public by the Coalition’s
newspaper ICC Monitor and the UN daily news bulletin Terraviva. The NGO Advocacy
Project produced daily newsletters about the proceedings of the negotiations to interested
advocates.* In an effort to create more public awareness of the ICC, some organizations
engaged in street activism. Amnesty International organized the performance of a
“human carpet” symbolizing the victims of war crimes and crimes against humanity
during the Rome Conference in July 1998, while No Peace without Justice orchestrated a
vigil the day before the outcome of the Rome Conference. Prior to the Rome Conference,
some organizations had made efforts to create widespread public support of the court by
publishing petitions for the establishment of an International Criminal Court, including
signatures from celebrities, in international newspapers such as the Le Monde and The
International Herald Tribune.® The significance of the Coalitions’ broad-based advocacy
work is succinctly summarized by one state delegate who claimed that the CICC was “the
world’s principal source of information on the ICC.”**

Although it is difficult to trace NGO involvement in the treaty negotiations in the
final outcome, there is a consensus that NGOs were particularly successful with regards
to the shaping the role of the prosecutor. While the prosecutor was originally not
supposed to be able to initiate proceedings, NGO efforts aided in redefining the role into
that of an independent prosecutor who is able to do so. Furthermore, the inclusion of
certain provision regarding the psychological and financial support of victims and
witnesses and the financing of the court were areas in which civil society actors have left
at least some imprint. Lastly, the inclusion of gender and sexual violence as crimes in the

Rome Statute is largely attributed to NGO advocacy campaigns, an issue that will be
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discussed in the next chapter. In addition to these thematic provisions included in the
Rome Statute that are beneficial outcomes of the NGO involvement in the ICC
negotiations, Glasius points to the democratic implications of the civil society activism in
international law-making. She concludes that one of the primary outcomes of the
unprecedented NGO involvement in the drafting of an international treaty was the
enhancement of transparency in the negotiation process. She writes,
Traditionally, international law-making has occurred in complete secrecy; all that
became available to the public was the final product — and sometimes, there were
also secret treaties. It is unlikely that international negotiations will ever be
entirely open, but the Coalition for an International Criminal Court took the
potential for making international negotiations transparent to its limits.*®
NGO involvement in the drafting and negotiation process thus set the precedent for a
more democratic process of international law-making.*® The Coalition is continuing to
work on promoting awareness of the ICC, supporting ratification, and encouraging civil

society participation with the 1ICC.*’

Citizens for Global Solutions

Having traced the emergence of NGO involvement in the ICC negotiations in the
early 1990s and the general rhetorical strategies employed by NGOs in putting the ICC
on the international agenda, we now turn our attention to the U.S. ratification campaign
of the ICC after the Rome Statute was adopted in the summer of 1998. Specifically, |

examine a set of texts produced by one prominent NGO member of the Coalition for an
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International Criminal Court, Citizens for Global Solutions. Citizens for Global Solutions
works on issues including U.S. global engagement, peace and security, international
institutions, health and environment, and international law and justice. The NGO
promotes U.S. cooperation at a global level, recognizing that “in today’s interconnected
world, our lives, our jobs and our families are increasingly affected by global
problems.”*® Citizens for Global Solutions emerged out of the movement for world
federalism founded in the 1930s in an attempt to work toward ensuring international
peace. Today, the organization is part of the larger World Federalist Movement-Institute
for Global Policy (WFM-IGP), an alliance of organizations working towards a global
federalist system of democratic global institutions that are “accountable to the citizens of
the world.”*® Citizens for Global Solutions seeks to “build political will” for finding
global solutions by “educating Americans about our global interdependence,
communicating global concerns to public officials, and developing proposals to create,
reform, and strengthen international institutions such as the United Nations.”* Since it is
committed to “[strengthening] laws and institutions that protect human rights,” one of
Citizens for Global Solutions focal points is the promotion of U.S. cooperation with the
International Criminal Court. Hence, the group also serves as a member of the steering
committee for the American NGO Coalition for the International Criminal Court
(AMICC). Specifically, Citizens for Global Solutions campaign focuses on offering
advocates communication strategies to garner support of the ICC.

Citizens for Global Solutions’ campaign for support of the ICC is set against the
backdrop of U.S. opposition to the Court, which makes the United States the primary

audience the organization seeks to address with its advocacy campaign. Emphasizing the
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crucial role the United States played in the promotion of human rights in the past,
Citizens for Global Solutions expressly draws from a transnational public memory
discourse of human rights and invokes the legacy of human rights promotion so often
summoned in American public address. On its website informing about issues of
“international law and justice,” Citizens for Global Solutions states:
Ever since the Nuremberg war crimes trials after World War |1, the United States
has championed international law as a means to end impunity for war crimes and
genocide while promoting American principles like due process, equality before
the law and the protection of basic human rights. The United States was
instrumental in creating tribunals to prosecute the individuals responsible for
genocide and ethnic cleansing in Yugoslavia and Rwanda, and actively
participated in the process that created the International Criminal Court (ICC).**
Citizens for Global Solutions’ campaign for support of the ICC is informed by a
memory of the U.S.” formative role in the global movement for the enforcement of
human rights. Moreover, the organization’s rhetoric invokes a transnational memory of
atrocities, listing the names of political leaders who bear responsibility for atrocities that
now fall under the jurisdiction of the ICC. In doing so, Citizens for Global Solutions
implicitly endorses cosmopolitan commitments to international justice and law.
Highlighting that the United States’ past commitment to the promotion of human rights
has been weakened by the Bush administration that has “turned its back on this legacy,”42
Citizens for Global Solutions claims that the Bush administration’s attitude toward the
ICC is “inconsistent with our traditional role as the leading proponent of human rights,

the rule of law, and justice.”*® The rhetoric of transnational memory is coupled with an
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exceptionalist discourse that is used to legitimize the United States’ continued
engagement in human rights promotion. Appealing to advocates’ sense of ethical
obligation to get involved in the support of the ICC, the organization claims that “It is our
duty to ensure that the Hitlers and Pol Pots of the future face justice for their crimes.”*
Invoking a community guided by cosmopolitan values, Citizens for Global Solutions
exhorts its audience to “continue to work with our allies to uphold our legacy of
championing international law and human rights.”* While occasionally drawing from
national memory discourses and invoking national interests, the overall mission of the
organization documented publicly is geared towards forging a cosmopolitan community.
However, this commitment to cosmopolitanism is not seen quite as clearly in the
organization’s rhetorical campaign in support of ratification of the ICC. In this regard, |
argue, the organization misses an important opportunity to create a vision of a
cosmopolitan community by resorting to a language that invokes primarily a national
(meaning U.S.) collective memory.

We have seen in the previous chapter that U.S. opposition to the court—
culminating in the unsigning of the Rome Statute—has been vigilant and has proven to be
difficult to overcome. Citizens for Global Solutions has addressed this issue by drafting
documents that attend to the particular challenges the International Criminal Court poses
for garnering support from various audiences. The difficulty of building support for the
ICC rests on two grounds: First, the ICC functions as an international justice institution,
and second, the U.S. discourse is deeply steeped in arguments about national concerns.
The following sections discuss how Citizens for Global Solutions addresses these

challenges in its advocacy materials. The analysis mainly draws on two documents. The
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first document, entitled “Communications Strategies for International Justice Institutions:
The Third Vancouver Dialogue” explains the characteristics of international justice
institutions that tend to impede broad-based public support. The second, entitled the
“New ICC Communications Guide: . . . And Justice for All: How to Talk about the ICC
in the U.S.” addresses the specific rhetorical constraints the ICC poses for U.S. audiences.

The “Communications Strategies for International Justice Institutions: The Third
Vancouver Dialogue” report is the outcome of a conference held at the Liu Institute for
Global Issues at the University of British Columbia in December of 2004. The conference
was convened to provide a forum for “educational and outreach events that can
mainstream international justice into the public consciousness.”*® Recognizing that
“collective international action to end impunity for mass crimes is still relatively new,”
the authors of the report argue that an overarching goal of International Justice
Institutions (IJIs) will be to “build support globally for international justice.”47 In this
discourse, building support for JIs is roughly synonymous with instilling them into the
public consciousness, which suggests that the group is cognizant that its work is primarily
engaging in the rhetoric of public memory.*® That is, the organization is using rhetorical
devices to create and shape a memory or consciousness favorable to international justice
institutions.

The report begins by establishing the relatively new and difficult position 1JIs are
occupying with regards to communicating their objectives and work. Independent 1JIs
are, by definition, not affiliated with other organizations, which creates a particular set of
problems for institutions that should be impartial and independent. Having their own

“communications strategy” to promote their work and objectives on the one hand and
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guaranteeing their commitment to operating as an independent institution on the other
hand, is “a very complex and relatively new task” such judicial institutions are
encountering.*® The report explains,
International justice institutions (1J1s) are among the most recent members of the
community of international institutional actors. Both their newness and
uniqueness has meant that they are undergoing the basic developmental processes
that nation-states, other international organizations, and even most types of non-
governmental organizations, now take for granted. In this evolution and rapid
acceleration of their role in international affairs, learning to communicate
effectively has proved to be among the most pressing challenges for 1J1s.*°
The report emphasizes how 1JIs find themselves in a peculiar conundrum between
upholding neutrality as judicial institutions while at the same time having to raise public
consciousness and garner public support of their work as judicial institutions. Whereas
NGOs, governments, and civil society have relatively few limitations for how they
communicate about issues regarding international justice, and are “expected to take a
stand” and advocate a particular position, IJIs are “constrained by the customs of legal
process and independence,” while working in highly “politicized environments.”>* As a
result, the competing trajectories of 1JIs often create a “communications policy
nightmare.” Furthermore, 1JIs often do not have access to communication experts or the
“resources to create the strategies and tools.”>® These circumstances are exacerbated by
the commonly held perspective that 1JIs are “not supposed [t0] engage in strategic

communications™ to begin with. >* Justice, as we are taught to believe, is to be blind,
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outside the realm of the political, the ideological, and “above the fray....” > This
unfortunate learned belief places justice firmly outside the realm of rhetoric. >

The report presumes that inexperience with devising suitable communication
strategies has resulted in the international community becoming witness to “how poorly
planned (or unplanned) communications can set back the work of an 1JI with both local

> The report’s purpose, therefore, was to

populations and international public opinion.
offer a “practical policy document” with “practical ideas and guidelines” so that 1JIs can
develop “effective strategic communications policies and tools.”*® As such, the report
served as a primer on using rhetoric to circulate knowledge and promote support of
international justice institutions.

In addition to the ambiguous position international justice institutions occupy by
virtue of their institutional constraints, they also encounter challenges due to the
relatively low public acceptance of their purpose, role, and work. The lack of public
acceptance is not based upon well thought out and soundly argued cases against 1JIs in
general or the ICC in specific. Rather, lack of public acceptance is based on a lack of
knowledge, partisan adherence, or perceived threats to concepts such as autonomy or
sovereignty. This creates the need for rhetorical campaigns to present these ideas to U.S.
audiences. We will see in the conclusion of this study that levels of support for the ICC
grow exponentially once U.S. audiences become better informed about the court.
Strikingly, the increase of support that comes alongside increased knowledge transcends
right-left ideological lines. Generating support is not, however, as simple as offering

people comprehensive information. If it were so easy, NGOs working on behalf of the

court would have a simple task ahead of them. Instead, pro-ICC NGOs must rely on
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strategic communication to generate attention, frame the discussion, and then provide

more comprehensive information.

“... And Justice for All: How to Talk about the ICC in the U.S.”

Based on the particular challenges 1J1Is pose for generating public support,
Citizens for Global Solutions has devised a “strategic communications plan” to promote
the ICC, a report aptly entitled “... And Justice for All: How to Talk about the ICC in the
U.S.” The 56-page document published by Citizens for Global Solutions in October 2005
serves as a communications guide with the purpose of providing “advice to supporters of
the ICC on communicating with American audiences about the ICC and the U.S.
relationship with the Court.”*® Citizens for Global Solutions encourage supporters of the
ICC to utilize the strategies outlined in the report to learn how to communicate “with
Americans about positive, constructive U.S. global engagement.”® The strategies
provided in the handbook respond to a felt need among advocates of the ICC for a
“common strategy and approach to deal with the crippling polarization and lack of
genuine debate on the issue.”® The report characterizes the general U.S. sentiment
toward the ICC as a “toxic” topic about which public statements “were rarely made by

influential ﬁgures.”62

It thus came as no surprise that “the American debate about what
role the U.S. should play regarding the Court had become both marginalized and one-
sided.”®®

Against the background of this attitude of skepticism toward the ICC in the

United States, the communications guide was developed when a group of leading U.S.
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ICC advocates from Citizens for Global Solutions started to develop strategies for main
audiences of ICC-related communications in 2004.** The handbook was drafted with the
knowledge that the Court Assembly of States Parties (ASP) will convene a seven-year
review conference of the Rome Statute starting in 2009. The conference will provide the
opportunity for states that have joined the Court to make changes to the treaty, which
leads ICC supporters in the U.S. to consider the time period from 2005 to 2009 to be a
crucial opportunity “to build the case that the U.S. needs a different approach to the
Court.” ® The position the United States takes toward the ICC during this four-year
period is furthermore significant because it will determine “whether to join the Court in
advance of the review conference....”®® The goal over these four years is thus to educate
the public and Congress “about the true purpose of the Court, explaining how it promotes
our interests and values and poses no risk to the U.S.”®” This statement foreshadows the
handbook’s emphasis on U.S.-centered collective memory discourses of shared beliefs
and values.

One of the key messages of the report is that the U.S. “should move toward
constructive engagement with the International Criminal Court, assisting the Court’s
efforts to bring to justice the world’s worst criminals while monitoring and guiding its
development from ‘inside the tent.””® In this sense, the Citizens for Global Solutions’
“communications guide” is a form of activism designed to “provide advice to supporters
of the ICC on communicating with American audiences about the ICC and the U.S.
relationship with the Court.” ® It accomplishes this by presenting itself like a handbook

for rhetorical action, adopting, for a major part of the report, a tone that is reminiscent of
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a chapter in an introductory textbook on public speaking. Accordingly, much of the
report appears to be based on “public speaking truisms.”"

The handbook starts with a 1-page “Quick Reference Guide” listing the primary
audiences for the report, and the desired outcomes and key messages to be promoted. The
report identifies its “priority target audiences for International Criminal Court-related
communications” as members of the military, Jewish organizations, and experts who
form and influence foreign policies.”* Additionally, the handbook is designed to address
the media and the general public. The handbook’s explicitly stated goal is to help ICC
supporters “understand how key American audiences perceive the ICC and how to best
engage these audiences in a constructive dialogue about the court.”’? Based on interviews
with focus groups, the handbook aims to “identify the messages that—if totally believed
by our target audiences and the public—would lead them to agree with us that the U.S.
should join the ICC.”"® Hence, the handbook’s “desired policy outcome™ is to “soften”
the Bush administration’s “anti-International Criminal Court stance and persuad|[e]
Congress that the U.S. should be a constructively engaged observer of the Court’s
proceedings.”” The link to Jewish organizations, although not clearly outlined at this
point in the report, is based on the report’s findings that some Jewish American groups
have been “skeptical of international organizations that are linked to the United Nations,”
as they see such institutions potentially taking actions against Israel because some

member states might be negatively predisposed towards Israel.”
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Public Opinion Polling and Principles of Strategic Communication

The handbook discusses the general misconceptions that guide public opinion
about the character of the ICC. Drawing on a series of polls, the handbook concludes that
while administration officials reflect the larger U.S. population’s opinion on the
International Criminal Court and hence back the court, congressional staff “mis-reads”
the public on the issue: “Because the debate about the International Criminal Court (ICC)
in the U.S. has been so one-sided, policymakers and the media tend to assume that the
public does not support the ICC. However, public opinion polls consistently show strong
American public support for U.S. ratification of the Rome Statute establishing the
1cc.® Employing the phrase “mis-read,” the report calls for better informing
Congresspeople rather than decrying or denouncing them for their anti-ICC stance. Here
we see a strategic use of rhetoric as a way of being by inviting the targeted audiences into
a program of communicative action rather than calling them out for employing deceit in
their criticism of the ICC.”" This allows U.S. audiences to see policymakers as
misunderstanding the level of support and to call for a more accurate representation of
their views while at the same time allowing representatives to change their stance on the
ICC without risking embarrassment or loss of votes.

Drawing from the poll results regarding public opinion on the ICC, the handbook
operates from the general presumption that “American audiences” must be adequately
informed and educated about the International Criminal Court in order to support it.
Responding to this deficit in public knowledge about the court, the communications

guide offers “advice to supporters of the ICC”™ to engage audiences in effective and
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informative communication about the ICC. The authors claim to have come to a clearer
understanding of the public’s attitudes and “the ideas and values that motivate these
beliefs” as the research brought to light “themes and patterns in how some key groups of
people think about the ICC and what kinds of arguments they regard as credible and
motivating.”"

Highlighting “principles of strategic communication,” the report introduces a set
of key rules to consider in designing persuasive messages and links those principles to the
specific demands of U.S. audiences in discussions about the ICC. Recognizing that “the
conclusions we draw from any information” are shaped by “those deeply held beliefs and

8 the handbook suggests to

stories about the world that we already have in our heads,
“use ‘big ideas’ or stories” that strike a familiar chord when entering discussions about
the Court. The communications guide instructs its readers to ask themselves a series of
questions, including “What is U.S. participation in the International Criminal Court
‘about’ to you? Building a world with justice for the victims of atrocious crimes? The
legacy of American leadership at Nuremberg? An interconnected world that requires
teamwork to solve problems? Making smart choices in our foreign policy? The U.S.
working in partnership with other countries? Putting bad guys in prison?”’®! The implicit
assumption is that readers would draw conclusions about the positions their audiences are
likely to hold based on their own views. The series of questions is significant in that it
acknowledges the principles underlying the ICC’s work—international cooperation and

responsibility—while its focus is decidedly on U.S. values, concerns, and interests, and

on establishing how the United States can benefit from the International Criminal Court.
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Each question is designed to invoke American values to demonstrate that these are not at
odd with the values enshrined in the ICC.

9982 |S an

Although the authors argue that using “research-based messages,
important aspect of communicating about the ICC, a predominant theme that emerges in
this text is that providing factual information is oftentimes not sufficient to convince
opponents of the ICC of the necessity of the institution. In fact, the authors admit that in
working with the International Criminal Court in the United States, “one of the most
frustrating aspects. . . is the persistence of myths about what the Court is, how it works,
and how it will affect Americans.”® The handbook illustrates this point referring to the
commonly held view that the United States spends too much on foreign aid. This belief,
the authors write, “is not something that is negotiable—no amount of education or

advocacy will change it.”®

Instead, the authors claim, “what works is to tell a story that
incorporates people’s values.”® Citing this as a belief that even the most factually
accurate and historically faithful account would not be able to debunk, the authors
suggest that if the arguments provided do not offer a mode of existence that is favorable
to the audience, the audience will reject the idea as a whole.®

Given that research-based messages have not proven to be most effective, the
handbook borrows from the sociological concept of framing, a technique of
“storytelling,” to provide a familiar context for the “facts that you are presenting and [to]
open their minds to the conclusions you’d like them to reach.”®’ The text recommends a

list of six “useful frames” deemed particularly helpful to engage U.S. audiences that

oppose the ICC in discussions about the Court. These frames are offered as tools to “give
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meaning” to facts and figures about the ICC and are, once again, designed specifically for
targeting the beliefs and concerns of U.S. audiences and a U.S. political culture.®®

The first frame the authors’ focus group research identified as U.S. audiences
responding favorably to is “pragmatics.” To the tested audiences, pragmatics connoted
results, effectiveness, and common sense. The second cluster of ideas that was identified
as resonating with U.S. audiences is “farsightedness,” suggesting prevention, investment,
and stewardship for future generations. The third theme, clustered under the heading
“comprehensiveness,” invokes seeing the big picture, using all available tools, and a
balanced approach. “Trustworthiness,” the fourth theme, echoes traits such as keeping
promises, practicing what we preach, avoiding double standards, while “collaboration” is
associated with teamwork, team leadership, respecting and listening to others. Lastly, the
“principled” category suggests putting America’s strength to great purpose, fairness,
justice, being ethical, common decency, living up to our values, the American way. These
concepts are thought of as concepts “familiar to Americans.”® As suggested by the
communications guide, these values reflect a set of distinctly American values and offer
modes of being that Americans can connect to their “own life experiences.” As such,
they function like “a connective tissue,” or key elements of a “shared vision for how
America should be in the world.”® So far, the handbook seems to suggest circumventing
the central issue at hand—the ICC—Dby avoiding direct advocacy of the ICC. Instead, the
objective appears to be to frame the discussion of the ICC in such a way that it does not
directly assault the “deeply held beliefs” invoked in criticisms or dismissals of the court
in specific and cosmopolitanism in general. Consequently, the handbook seems to

suggest thwarting the discussion of cosmopolitanism by redirecting the attention to
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discussions about U.S. interests that U.S. audiences may better understand and more

willingly accept.

Framing Justice and Joining the International Community

To frame the work of the ICC, the handbook buttresses its strategies for
challenging audiences’ existing beliefs and values to identify a set of concepts to avoid
while communicating about the ICC. Conversely, it discusses key arguments that invoke
particularly resonant and thus persuasive values with the respective audiences primarily
targeted with the handbook. For instance, the communications guide discourages from
using “language that implies a bureaucratic body,” as this latches on to many Americans’
beliefs that international institutions are “wasteful” and ineffective. Specifically, the
authors advise against using phrasings such as “international body” or “institution” for
these terms would reinforce the already existing skepticism of such entities for crucial
audiences.” Alternatively, supporters of the ICC are encouraged to “speak of the Court
as an improvement on ad hoc tribunals,” for the public is generally inclined to see the
benefits of these courts.” As a variation of the theme of invoking fear responses, the
handbook advises against drawing on the principle of “the rule of law,” because the
concept is easily misconstrued and associated with an overly regulated society. Use of the
term “rule of law,” the handbook explains, could “play into the public’s fears” over
totalitarian structures and hence advises to use the phrase “sparingly and with some
consideration for how [a] specific target audience will interpret it.” In each case, the

rhetorical discourses are working to shape audiences’ perceptions of the Court.



141

Corresponding to the concepts and narratives familiar to “Americans” outlined
above, the handbook emphasizes how appeals to national concerns are more persuasive
than appeals to the emergence of an international community. A prominent example of
this emphasis can be found in the context of the text’s discussion of the significance of
the United States joining the international community. The reasons to join the
international community are presented in a way that highlights the benefits for the United
States with regards to its leadership role. While the handbook discusses community-
oriented benefits that would result from the U.S. joining the court, it simultaneously
draws heavily on appeals to the United States’ self-interest in its recommendation of how
to communicate about the court. The authors are hesitant to advise supporters of the ICC
to make arguments invoking cosmopolitan ideals because large parts of the audience may
not respond favorably. For instance, the argument to join the pro-ICC international
community based on the grounds that “all other major democracies” are party to the
Statute while the United States is “isolated from its allies because of its opposition to the
Court” might draw a favorable response from some audiences, including “certain sections
of internationalist policymakers.”® It could, however, also be interpreted as a
“weakminded ‘me too’ policy” and could hence “backfire” with those audiences “who
see the U.S. as a force for good (in its own right), and take pride in its ability to challenge
the entire world as needed.”®

Similarly, the degree to which the “Americanness of the ICC” should be
emphasized in ICC-related discussions remains ambiguous in the handbook. Again, the
authors make it a point to mention that the resonance of this argument depends strongly

on the particular audience. For instance, the message that the ICC “embodies



142

fundamental American values of accountability, equality, and justice,” is considered to
strike a balance between two different perspectives on the ICC: those who view the ICC
as an institution grounded primarily in American values and one that considers the ICC
an institution based on universal principles.*® On the one hand are those that consider the
ICC an institution that “upholds universal human rights values.” On the other hand, the
ICC is viewed as primarily promoting “American” values because “America has . . . been
at the vanguard of promoting these universal values.” ¥’

The authors recognize that audiences may differ in their responsiveness to such
arguments. While the notion that the ICC upholds “American values that the rest of the

2,98

world shares”" might resonate more strongly with audiences who are concerned about

raising “other nations to our standards,”®

other groups might be more responsive to the
notion that the ICC upholds universal values. For instance, some audiences interviewed
by the authors of the guidebook “cautioned that the Court is not simply American and
should not be presented as such” and that “co-opting the Court as an American project
undermines its larger purpose and appeal.”100 The text concludes that “these concerns do
not preclude calling attention to the fact that the ICC stands for the same values that

America holds dear,”lOl

suggesting that emphasizing the Court’s “Americanness” is
crucial to build support for the institution as the necessary first step toward developing
cosmopolitan values.

The acknowledgment of the power of such Americentric argument comes as no
surprise, given that from the outset, when treaty negotiations began in 1995,

“conservatives in the United States have been concerned about its creation and its

implications for American sovereignty and international actions.” *® Against this
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background of a climate of “fear and deep doubt about the reach, mandate and operation
of the Court,”'%® the handbook offers a number of strategies for communication with U.S.
conservatives, highlighting the integral role U.S. conservatives have played in the
development of the court. Harkening back to one of the main themes or frames to which
U.S. audiences would respond favorably, the communications guide warns that “the U.S.
believes that human rights and justice for the victims of genocide are important—and that
we should practice what we preach.”'%* Thus, advocates are to affirm the belief that the
United States has a noble and long-standing commitment to human rights, to
acknowledge the role of conservatives in the creation of the court, and to then promote
the conclusion that “American” conservatives ought to be pro-human rights and pro-ICC.
While much of the text avoids explicitly endorsing cosmopolitanism by focusing
specifically on American values, concepts, and narratives, it does so more openly in its
discussion of the concept of justice that is underlying the International Criminal Court. In
a section entitled “Tough Questions (And How to Deal with Them)” that outlines thirteen
questions and model responses advocating the ICC, the report repudiates an issue that is
particularly prominent in U.S. discussions about justice, the death penalty. Instead, the
handbook quite frankly endorses an alternative concept of justice. In the model response
to the question “How can the Court say it delivers justice when it won’t allow the death
penalty for these horrible crimes?”” the handbook suggests to “reframe to focus on
delivering justice.”105 The response leads into an explanation of the court’s quest for
accountability of the perpetrators and the benefits for the victims of such crimes under the
ICC by claiming that “the very fact of hearing the truth in a court of law and putting the

criminals in jail can be an important part of a healing process.”**® Referring to the
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“innovative Victims Trust Fund,” designed to “rebuild lives and communities shattered
by unimaginable violence,” the handbook turns the discussion from a retributive to a
restorative model of justice.’®” The goal is to shift a discussion of justice as the product of
punishment to a notion of justice as a process of ending ills while aiding in the recovery
or healing process of those who have survived. With this focus on a restorative model of
justice, Citizens for Global Solutions more directly works to steer away from distinct
American discourse to one that abstracts from this particularized conceptualization of
justice. Although this approach, in itself, is not an endorsement of cosmopolitanism, it
functions as an example of how other concerns regarding the ICC could be approached
from a perspective that allows audiences to look beyond national borders.

Moreover, Citizens for Global Solutions highlights the transcendence of national
borders in the discussion of how to address foreign policy leaders regarding the ICC.
Citizens for Global Solutions explicitly suggests an alternative framework to the
instrumental view of international relations as a “power struggle” for nations to
“maximize their economic and military advantage.” % Its recommended alternative is the
“global system frame” that offers a “larger perspective” by conceiving of the
international community as an “interlinked and interdependent system” that is guided by
the idea that “national borders seem less important than the global good.”109 Despite these
examples that represent a more explicit endorsement of cosmopolitanism, the overriding
impression of the handbook’s recommendations for communicating about the ICC
remains cast in discourses of U.S. exceptionalism and nationalism.

Citizens for Global Solutions, and specifically their materials on communication

strategies, offer a perspective on educating about cosmopolitan ideals of global
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cooperation. These views are challenged by a range of conservative actors that view these
ideals as threatening their conceptualizations of sovereignty. My analysis of these
documents showed that Citizens for Global Solutions’ appeals to the rhetorical
framework of the nation-state outweigh references to the “global system” framework.
Thus, while the overall objective is to create global support and cooperation through
international justice institutions like the ICC and to produce cosmopolitan sensibilities, as
a whole, appeals to the nation-state paradigm are favored over appeals to cosmopolitan
values.

Given the context of Citizens for Global Solutions’ purpose and mission, the particular
focus on U.S. concerns in the communications handbook is striking. Citizens for Global
Solutions’ objective to argue for an International Criminal Court and the cosmopolitan
values it represents are heavily challenged by a memory of discourses, narratives, and
values associated with the concept of the nation-state. Rather than invoking cosmopolitan
values, the handbook relies heavily on providing specific examples of narratives that an
American audience can relate to and that invoke American frames of reference. As such,
the handbook appeals to the audience as members of a nation-state and the shared set of
values and beliefs of a bounded community. With this argument | do not mean to
diminish Citizens for Global Solutions’ efforts to publicize advice on how to approach
the subject of the ICC with certain segments of the public. The organization’s use of U.S.
nationalist discourses reflects the origin, character, and degree of opposition with which
U.S. audiences have encountered the ICC and as such, the organization’s discourse is
designed to address the very real opposition of some of these audiences to the ICC. At the

same time, the reliance on U.S. national concerns in the discourse promoting an
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International Criminal Court raises the question whether an important opportunity to
highlight ideals of international cooperation and responsibility was missed. That is,
Citizens for Global Solutions recognized the need to speak to U.S. audiences in language
that U.S. audiences understand. However, by so doing, might the NGO have sacrificed
the production of a genuine cosmopolitan attitude for support of the Court? As we will
see in the next chapter, the challenges to the promotion of such cosmopolitan ideals is
waged even at the level of UN conferences, which, by definition, are designed to promote

cosmopolitanism.
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Chapter 4

Refining the Rome Statute: The Women’s Caucus for Gender Justice and the
Conservative Coalition that Fought Them

In my analysis of Citizen’ for Global Solutions’ advocacy efforts, I established
that the International Criminal Court has a supplementary function in which it operates as
a site for the formation of new cosmopolitan forms of memory and cosmopolitan
subjectivities. By focusing solely on these advocacy efforts and their potential for the
emergence of cosmopolitan subjectivities, however, we miss an important part of the
story of the ICC involving challenges to the formation of such transnational memory
during the earlier stages of the Court’s creation. While the previous chapter examined
strategies to raise public awareness and influence public opinion of the ICC, this chapter
focuses on how advocates worked to influence the Court’s architects. Specifically, | focus
on the turbulent debates over the inclusion of provisions regarding gender and sexual
violence in the months before and during the negotiations of the Rome Statute during the
six-week Diplomatic Conference for an International Criminal Court held in Rome in
1998. This focus is crucial because, as legal scholar Doris Buss noted, “the UN
conference appears to play an increasingly important role in not only generating
international law and policy, but also in defining the scope and nature of ‘community’ at

the international level.”

The two main players in this debate were women’s rights
activists, organized as the Women’s Caucus for Gender Justice (WCGJ), who argued for

the inclusion of a gender perspective in the Rome Statute, and a coalition of conservative
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religious organizations challenging such legislation. In my analysis of the inclusion of
gender specific rights in the legal foundation of the ICC, | argue that conservative actors
operating at the international level pose a significant challenge to cosmopolitan memory,
particularly in their efforts to obstruct international human rights legislation.

Since the initial engagement with the proposed Court in the early 1990s focused
on the Court’s basic structure, the original drafts of a statute for the Court prepared by the
International Law Commission (ILC) in 1994 did not include the term “gender” nor did it
include articles “that could be characterized as gender sensitive.” This reflected the
“existing state of humanitarian law and international criminal law” prior to the Rome
Statute, as codified in the Hague Conventions, the Geneva Conventions, and the more
recently created war tribunals for Yugoslavia and Rwanda.® In order for the ICC to divert
from the male bias and gender-blindness traditionally codified in international law and to
contribute to an emerging jurisprudence that would take into account gender and sexual
violence, human rights advocates recognized that the ICC statute needed to reflect a more
gender-sensitive international criminal law.

Women’s rights activists seized this historic opportunity in the months leading up
to the Rome Conference by crafting a rhetorical campaign promoting the inclusion of a
gender perspective in the Rome Statute. The document adopted at the end of the six-week
conference included a series of express provisions on gender and sexual violence and
thus constituted a significant “reconceptualization of women’s experiences as requiring
legal recognition.” In contrast to prior international treaties, Article 8 of the Rome
Statute codifies “rape, sexual slavery, enforced prostitution, forced pregnancy...enforced

sterilization or any other form of sexual violence” as a “grave breach” of the Geneva
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Conventions,” making the Rome Statute the first international treaty to codify gender and
sexual violence in line with the most serious violations of international law. This shift in
perspective was in large part the product of women’s rights advocacy efforts centering on
the rhetoric of transnational public memory—in this case, on how women’s rights are to
be remembered in international law.

Despite the successes largely attributed to women’s rights groups’ advocacy, the
negotiation process over the inclusion of gender-specific language in the Rome Statute
proved to be a contentious undertaking due to opposition from religious conservative
forces. These religious conservative actors represent an emerging alliance of Christian
Right organizations that include primarily North-American Catholic, Protestant, and
Mormon organizations and that have built powerful alliances with the Vatican and
representatives of conservative religious governments in an attempt to influence social
policy-making at international political forums including UN conferences. Having
emerged in the context of the 1995 Fourth World Conference of Women in Beijing,
China to counter what they perceived as an increasing and thus dangerous influence of
women’s rights organizations at UN-related venues during the 1990s, these religious
conservative organizations campaign against women’s rights, reproductive rights,
abortion, the extension of civil or human rights protections to homosexuals, lobby for the
restriction of children’s rights, and promote “traditional” gender roles. By their own
description, these groups consider themselves advancing “family values” or a “pro-
family” perspective at an international level.

Ultimately, women’s rights advocacy efforts led to the inclusion of gender-

specific crimes in the Rome Statute as well as provisions guaranteeing gender parity in
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the institutional set-up of the court. Despite the successes of the women’s rights advocacy
campaign, however, the influence of conservative NGOs at events including the Rome
Conference should not be overlooked. Scholarly attention typically focuses on the work
of progressive reformers, rightfully acknowledging the accomplishments of the
progressive members of the transnational women’s rights movement. There is, however,
to date relatively scant scholarship in social movement studies, international relations,
and communication studies on those actors opposing reform at a transnational level.® The
prominent role of religious conservative/Christian Right forces and their rhetorical
strategies is only beginning to be analyzed, even though, as legal scholars Doris Buss and
Didi Herman have pointed out, the Christian Right “is intent on both internationalizing its
domestic concerns and shaping its domestic activism in light of [Christian Right] global
understandings.”’ In fact, they even go so far as to say that a nuanced understanding of
the Christian Right’s “domestic agenda is not possible without understanding how that
agenda is intimately locked into a global program of action.”® The relative dearth of
attention these religious conservative activists have garnered is even more surprising
given that this well organized conservative alliance opposes the “women’s movement at
every UN forum that has any relevance to sexual and reproductive issues.” Hence, with
the deeply divisive discussions over the inclusion of gender provisions, the Rome
Conference was not unlike other international UN conferences in which civil society
actors were involved in drafting human rights-related legislation. Political scientist
Louise Chappell has noted, for instance, that international UN conferences, such as the
Rome Conference, have emerged as “key international sites where contentious politics

around women'’s rights take place” because they provide a “structured venue” for
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governments and civil society actors to “meet, formulate, express and contest views on
women’s rights.”*° The documents created at these conferences serve as the
“battleground over which the framing of women’s rights is fought.”** As such, | argue,
these venues serve as important sites of transnational memory production.

The lack of attention paid to these conservative actors and their rhetorical
discourses may be due to the prevailing notion that transnational civil society or fora such
as international UN conferences are the realms of like-minded actors promoting human
rights and social justice that embrace so-called “emancipatory” values. That there exists
at the same time an influential group of actors challenging this trajectory is demonstrated
by this analysis of the discourses of conservative advocacy groups contesting the
inclusion of a gender perspective in the Rome Statute. With this analysis then, | respond
to a call by Marlies Glasius, research fellow at the Centre for the Study of Global
Governance at the London School of Economics, who argues that “there is a clear need
for further research into the beliefs, tactics and leadership” of conservative organizations
at the transnational level.

The study of the rhetorical discourses of such conservative organizations
operating at the transnational level will help us better understand the ways in which
conservative actors operating in the international arena have influenced discourses of
international law and social policy, in this case the codification of gender and sexual
violence. More specifically, it will allow us to gain insight into conservative actors’
understanding of the role and legitimacy of the International Criminal Court and other
international institutions. Gaining a deeper understanding of the conservative actors’

rhetorical discourses employed to influence the ICC treaty negotiations is crucial
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because, as rhetorical/feminist legal critic Carrie Crenshaw has pointed out, since the
“law institutionalizes relations of power, it can authorize and order our conceptions of
social justice.” Similarly, Katie Gibson has argued in the context of Supreme Court
ruling on women’s rights legislation that “representations of women and gender . . .
become part of the Court’s collective rhetorical framework for thinking and reasoning

about the legal rights of women,”™*

creating “rhetorical ‘communities’” that “prohibit,
constrain, or allow future decisions.”*® Accordingly, as an international court, the ICC
will provide a collective rhetorical framework operating at a transnational level.
Moreover, since its legal framework is intended to be incorporated into nation-states’
domestic law, the ICC and the trials it will conduct will function as important sites for
constructing subjectivities, meaning, and a transnational memory of what constitutes
gender and sexual violence and a transnational memory of the protection of such rights.

With this analysis | also hope to demonstrate the significance of the fact that
global civil society is “not the exclusive domain of progressive human rights,
environmental, social justice and women’s rights activists; it is a space co-inhabited by
conservatives, anti-abortionists and religious fundamentalists.”*® An analysis of the kinds
of discourses progressive reformers are encountering even at the international level of
social policy-making will aid advocates for cosmopolitan values to learn how to develop
strategies for responding to these kinds of challenges in the future.

My analysis begins with an overview of the conceptualization of sexual violence
in international law prior to the establishment of the ICC that served as the background

for women’s rights NGOs to advocate for the inclusion of sexual crimes in the Rome

Statute. | then introduce a group of progressive members of the Coalition for the
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International Criminal Court, namely, the Women’s Caucus for Gender Justice (WCGJ).
The Women’s Caucus, comprised of women’s rights advocacy organizations and
individuals, crafted a rhetorical campaign for the inclusion of a gender perspective in the
legal foundations of the ICC. In the third section, | examine the rhetorical strategies of a
set of conservative NGOs involved in the negotiation process at the Rome Conference
who attempted to challenge the court’s inclusion of provisions criminalizing gender and
sexual violence as war crimes and crimes against humanity. These actors had stepped up
their campaign in response to pro-women’s rights advocates’ involvement in the ICC
drafting process and specifically targeted the inclusion of the term “gender” anywhere in
the Rome Statute and the inclusion of “forced pregnancy” as a crime subject to ICC
jurisdiction. Drawing on newsletters, pamphlets, and position papers from religious
conservative organizations, | argue that religious conservatives employed a rhetoric of
social maintenance in their opposition to the ICC that reflects anxieties over maintaining

the social order and the loss of nation-state sovereignty.

The Path to Women’s Rights Groups’ Involvement in the Rome Statute

Historically, gender and sexual violence had largely been ignored in international
law prior to the establishment of the International Criminal Court. For instance, the 1907
Hague Conventions contain only one article that addresses gender violence, but do so by
only “vaguely and indirectly” prohibiting sexual violence as a violation of family
honor.*” The Geneva Conventions of 1949 and Additional Protocols to the Geneva

Conventions of 1977 included some provisions prohibiting sexual violence but failed to
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categorize sexual violence as “grave breaches,” or the most serious violations of
international humanitarian law.*® While the Geneva Conventions included rape and
forced prostitution, they “erroneously link rape with crimes of honor or dignity instead of
with crimes of violence.”*® Legal scholar Kelly Askin notes that “even in the twenty-first
century, the documents regulating armed conflict either minimally incorporate,
inappropriately characterize, or wholly fail to mention these crimes.”? Similarly legal
scholar Kristen Boon argues that, on the whole, even when sexual violence was explicitly
prohibited, it has historically been “dismissed as an inevitable by-product of war and
rarely prosecuted.” ! Moreover, the lack of legal protection from gender and sexual
violence in international law before the establishment of the International Criminal Court
reflected the male bias of domestic law.

Given that women’s experiences during armed conflict had been largely
overlooked, what led to the inclusion of gender and sexual violence in the Statute of the
International Criminal Court? The integration of a gender perspective in the ICC owes to
a series of developments in human rights politics and international criminal law that set
the stage for women’s rights groups’ advocacy during the ICC treaty negotiations. First,
the ICC negotiations occurred at a “critical moment in the history of the international
women’s human rights movement,” which included women’s rights activists’
involvement in a series of UN conferences prior to the Rome Conference.?” While
women’s rights NGOs had been influential in the campaign for the League of Nations
and the drafting of the Universal Declaration of Human Rights,?® women’s rights
advocacy gained momentum particularly in the context of the second wave feminist

movement in the 1970s that was itself a “global phenomenon,” and which linked up with
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a window of opportunity created by UN-hosted conferences in the 1970s and 1980s. %*
These fora, including the UN Decade for Women in Mexico City 1975, Copenhagen in
1980, and Nairobi in 1985 gave rise to transnational feminist organizing proliferating in
the 1990s at the World Conference on Human Rights in Vienna in 1993, the 1994 Cairo
Conference on Population and Development, and the Fourth World Conference on
Women in Beijing in 1995. Political scientist Elisabeth Friedman concludes that the rise
of this transnational feminist movement resulted from a confluence of factors, including
the “interaction of the political opportunities of UN Conferences and international
politics, the mobilizational structures stemming from national, as well as regional and
transnational women’s movement organizations, and increasingly shared frames on
women’s oppression.”?> Through its participation in these conferences, the transnational
feminist movement had contributed to a heightened concern for gender mainstreaming, or
the recognition and implementation of gender perspectives in policy-making to achieve
gender equality in the UN system, and, especially in the 1990s, focused its efforts on
including gender-related issues in the final conference documents.?®

The Vienna and Beijing Declarations and Platforms of Action were particularly
important stepping stones for the inclusion of a gender perspective in the Rome Statute
because they called for the integration of a gender perspective in armed conflict. %’
However, while the Declarations were significant for their conceptual and promotional
contributions, their primary rhetorical function was limited to shaping perceptions of
international jurisprudence. Like the documents produced at most UN conferences, the
Declaration was a nonbinding plan of action rather than a binding treaty; it thus did not

provide the legal basis for enforcement and compliance by states.
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A second set of catalysts for women’s rights groups’ involvement in the ICC
treaty negotiations were the experiences with the war crimes tribunals for Rwanda and
Yugoslavia. The work of these ad hoc war tribunals strengthened the concern for
establishing a permanent institution like the ICC. Moreover, the nature of the crimes,
specifically the crimes committed against women in Rwanda and the former Yugoslavia,
created a heightened sense of awareness about the prevalence of crimes of gender and
sexual violence. Specifically, it was the use of rape “as a component of ethnic cleansing
in the former Yugoslavia [that] brought the lack of legal protection [of women] to
international attention.”?® The larger outcome of the cases brought before these tribunals
was that they provided insight into a more general problem inherent in the relationship
between the codification of sexual and gender violence in international law and women’s
rights in general.”®

In order to better understand the significance of the achievements made by
women'’s rights activists in including a gender perspective in the ICC, an overview of the
traditional construction of gender in international law is in order. First, international law
is based on a universalist conception of human rights, which is one reason why the issue
of gender has not sufficiently been addressed in the documents regulating armed conflict.
Secondly, the system of international law is suffused with patriarchal gender
constructions that ascribe distinct gender roles to men and women. As several feminist
legal scholars have noted, women were defined in international law not as autonomous
individual beings but rather through their relationship with others, usually as mothers to

their children or as spouses. Charlesworth and Chinkin argue that
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women’s presence on the international stage is generally focused in their

reproductive and mothering roles that are accorded ‘special’ protection. The

woman of international law is painted in heterosexual terms within a traditional

family structure.....She is constructed as ‘the other,” the shadow complement to

the man of decision and action.*
This implicit understanding of women as dependent rather than autonomous, rights-
bearing subjects is manifest for instance in the Hague Conventions and the four 1949
Geneva Conventions. As Afrin and Schwartz note, the Hague Conventions “provided for
the protection of women in armed conflict only in terms of their relationship with others,
for instance as pregnant women, mothers or valued property of men or family, but not as
legal persons themselves.”**

Thirdly, international law was modeled after a classical distinction between the
public and the private sphere. Women’s rights in international law were based on
“stereotypical concepts of femininity and the ‘place’ of women in the private sphere.”32
This framework provided jurisdiction of international law over public life including the
political and economic realm while leaving “unregulated the private world of home,
hearth and the family.”33 The consequence of this framework is that “[m]any of the
distinctive harms that women experience are relegated to the private or domestic sphere
of States;” thus, these harms do not fall under the jurisdiction of international law.3* Since
crimes of sexual violence were considered to take place within the private sphere, they
could not be adequately addressed in international law.

The lack of legal protection from gender and sexual violence under international

law was in part due to the underlying focus on men as agents and women as dependents
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rather than autonomous subjects inscribed into the international law system. At the same
time, it became increasingly clear that the very omission or lack of express gender
provisions in international law were part of the problem. Alda Facio, then director of the
Women’s Caucus for Gender Justice, noted that it is “precisely because the vast majority
of laws, legal instruments and institutions have been created without a gender perspective
that the everyday violations of women’s human rights are invisible to the law and the
most atrocious violations have been rendered trivial.”* The context of the strategic use of
sexual violence (mass rape) in Rwanda and Yugoslavia in the early 1990s painfully
demonstrated the pitfalls of a system of international law that does not explicitly address
sexual violence or gender specific crimes. The cases brought before the ad hoc tribunals
demonstrated once again that due to “socially-constructed power imbalances and
culturally-defined stereotypes,” women are particularly vulnerable to certain crimes.*

It was in part the experiences with the ICTY and ICTR then, that raised greater awareness
about the fact that certain crimes are perpetrated against women because of their gender
and that an “ostensibly gender-neutral justice system would in fact fail to address gender-
specific abuses.”’

Assessing the history of the treatment of women in international law, Rhonda
Copelon, Professor of Law and one of the founding members of the Women’s Caucus,
notes, there is “an almost inevitable tendency for crimes that are seen simply or primarily
as crimes against women to be treated as of secondary importance.” %8 The categorization
of rape or sexual assault under international law illustrates this point. The Hague
Convention of 1907 and the Geneva Conventions categorized rape variously as an “attack

against honor” or “humiliating and degrading treatment,” rather than acts of violence.*
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Rape was thus treated differently from other crimes of violence in international law.*°
The terminology of “honor,” Copelon explains, is problematic because the fact that rape
was conceived of as an offense against honor turned women into “the object of a shaming
attack, the property of objects of others, needing protection perhaps, but not the subject of
rights.”*! Implicitly, the language of “honor” invokes a proprietary relationship between a
man and a woman and “obfuscates the fact that rape is fundamentally violence against
women—violence against her body, autonomy, integrity, selfhood, security, and self-
esteem as well as her standing in the community.”*? In the context of the crises in
Yugoslavia and Rwanda in the early 1990s, that is at the time when the work on
proposals for an international criminal court had just resumed after decades of inaction,
Copelon argued that rape, when used as a tool of war, should be considered a “crime of

. . 4
the gravest dimension,”*

as a form of torture and thus as a “grave breach.” Categorizing
rape as a “grave breach” rather than a “lesser crime” would entail the possibility of
universal jurisdiction of that crime—that is jurisdiction over crimes regardless of the
perpetrator’s nationality or whether the crimes were committed within or outside the
boundaries of the prosecuting state. The crimes could then be heard before an
international tribunal and would not have to be relegated to the domestic jurisdiction.** It
would take women’s rights advocates serious work for a similar proposal to become
reality.

The heightened awareness about such issues led to the inclusion of sexual
violence in the statutes of the International Criminal Tribunal for the Former Yugoslavia

(ICTY) established in 1993 and the International Criminal Tribunal for Rwanda (ICTR)

established in 1994. These Statutes included the classification of rape as a crime against
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humanity, although it was not included in other categories of crimes.* The classification
of rape as a crime against humanity has far-reaching consequences because the threshold
for prosecution of a crime against humanity is higher than the threshold for prosecution
of a war crime, the former requiring evidence that the crime was committed on a
widespread or systematic basis.*® Moreover, by not classifying rape as a grave breach of
the Geneva Conventions, the ICTY and ICTR failed to acknowledge the seriousness of
the crime.*’ Yet, while some advances had been made in the Statutes of the ICTY and
ICTR with regards to gender and sexual violence provisions and the interpretation of
those provisions,* the specific definition of rape under these Statutes and under previous
treaties neglected the gendered dimension of how rape has been used as a violent act
against women and was thus insufficient. As a whole, Bedont and Martinez argue, the
discriminatory and “inferior treatment of gender crimes perpetuated their
underinvestigation,” and limited the ability to prosecute such crimes.”*® The inclusion of
rape as a crime against humanity in the ad hoc tribunals was a step in the right direction,
though was not enough to prosecute some of the most heinous atrocities committed.

The political developments in Rwanda and Yugoslavia during the 1990s had
paved the way for a heightened concern about gender specific crimes and gender
representation in international law. Moreover, the jurisprudence of the ICTY and ICTR
with adjudicating sexual and gender violence, created the background for women’s rights
advocacy in the ICC treaty negotiations. For instance, some of the advances that were
made in regards to the integration of a gender perspective in international criminal law
have been attributed to the work of specific judges and prosecutors who were committed

to such causes.* Against this backdrop, women’s rights advocates across the world
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9951

integration of gender in international law....””” With the inclusion of “rape, sexual

slavery, enforced prostitution, forced pregnancy, enforced sterilization, or any other form

of sexual violence of comparable gravity”>

as war crimes and crimes against humanity in
the Rome Statute, women’s rights advocates’ demands for the recognition of sexual
violence “as part of and encompassed by, other recognized egregious forms of violence”
were realized.”® As the first international legal body to “independently enumerate and
define a range of sexual and reproductive crimes relating specifically to women and

gender,”>*

it laid the groundwork for an alternative approach toward the sanction of
gender and sexual violence.® The inclusion of express listing of these gender-based
crimes ensures that they need not be negotiated on a case-by-case basis.*® Kristen Boon
summarizes the significance of the Rome Statute as reconceptualizing sexual violence in
international law. She notes that the Rome Statute
shifts the legal framework of sexual crimes in armed conflict from assuming that
the central legal harm is the violation of honor, to considering the harms to the
victim’s bodily integrity and infringement of their agency. This structure signals a
new paradigm for the international criminalization of sexual crimes—one based on
broader principles of human dignity, autonomy, and consent.”’
As such, the establishment of the International Criminal Court is considered by many a
milestone in the codification of international law and human rights.*®
Feminist legal scholars contend that besides the integration of a gender

perspective in international law that holds perpetrators of sexual violence accountable for

their past actions, the ICC’s gender perspective has the potential to strengthen women’s
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rights more generally at both national and international levels. At the national level, the
Rome Statute is thought to be significant because the domestic law of those states that
have ratified the Rome Statute should reflect the law enshrined in the international treaty.
Since states are “encouraged, though not required” to integrate the Rome Statute into
domestic legislation,* this does not necessarily forge an immediate advancement for
women’s rights at the national level. Still, the inclusion of a gender perspective at the
international level, working though domestic law, is conceived of as a means to address
not only the effects of gender violence but also the causes that produce such violence in
the first place.

At the international level, the inclusion of a gender perspective may contribute to
a larger cultural understanding of gender violence and to challenging constructions of
masculinity in general that create the climate in which such crimes can be committed.
Facio argues that “[S]ince the vast majority of those who commit the crimes or are
responsible for them are men, one of the probable causes of these crimes may well be the
social construction of the masculine gender and therefore one of the solutions may well
lie in creating mechanism that will help construct less violent men.”®® By implication, the
crimes of gender and sexual violence are manifestions of a culture in which gender
violence has been normalized. International law, then, represents one of many
mechanisms by which gender violence can be challenged, both legally, and, perhaps

more importantly, rhetorically.
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The Women’s Caucus for Gender Justice

The integration of a gender perspective in the Rome Statute is generally attributed
to the influence of the Women’s Caucus for Gender Justice (WCGJ), an organization of
women’s rights groups that worked to shape the treaty to include gender-specific
language during the final treaty negotiations.

In December 1995, the UN General Assembly had established the first
Preparatory Committee on the Establishment of an International Criminal Court to revise
the Draft Statute and prepare a final version of the Statute. In addition to delegates who
attended the PrepComs, a large number of NGOs were involved, including the Coalition
for an International Criminal Court (CICC), an alliance comprising several hundred non-
governmental organizations promoting various aspects of the statute including human
rights, women’s rights, children’s rights, peace, international law, humanitarian
assistance, the rights of victims, faith-based issues, and disarmament. ®* Based on the
conviction that women’s concerns were not sufficiently engaged in the Coalition,
women’s rights groups created the Women’s Caucus for Gender Justice during the
PrepCom meeting in February 1997.% The Women’s Caucus’ overarching goal was to
strengthen women’s concerns in the negotiations toward the establishment of the ICC.
The Caucus grew from originally 200 organizations to eventually comprising over 300
organizations from around the world, many of which came out of the movement to
combat violence against women.®® In addition to these organizations, the Women’s
Caucus also included individual members who were not affiliated with NGOs but who

were nonetheless crucial for the campaign. With its “high visibility” and a membership



174

comprised of individuals and organizations with expertise in international law on the one
hand and expertise in human rights related issues on the other, the Women’s Caucus
developed into a powerful voice in the negotiation process at the Rome Conference.®*
Against the background of international law not having used or defined “gender”
in an international treaty before, the inclusion of a gender component in the Rome Statute
was the primary concern of the Women’s Caucus for Gender Justice.®® Thus, the
Women’s Caucus’s objective was to ensure that a range of crimes directed against
women would be included in the list of crimes under ICC jurisdiction. The Caucus fought
to include “what had developed in the customary law and jurisprudence of the tribunals,
that sexual violence must be seen as part of, and encompassed by, other recognized
egregious forms of violence, such as torture, enslavement, genocide, and inhumane
treatment.”® The ICC Monitor summarized the core principles of the Women’s Caucus
as follows:
For the International Criminal Court to effectively dispense and promote universal
justice, . . . it must necessarily incorporate gender perspectives in all aspects of its
jurisdiction, structure and operations. To achieve this, the Court must have the
capacity to ensure that crimes against women are not ignored or treated as trivial
or secondary. It must take account of the disproportionate or distinct impact of the
core crimes on women. The Court should be equipped and enabled to eliminate
common assumptions about and prejudices against women and their
experiences.”67
In its advocacy campaign, the Women’s Caucus pursued three main goals,

namely:
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1) worldwide participation of women's human rights advocates in the negotiations

of the ICC treaty to lobby for an effective and independent court

2) to educate governments delegations and mainstream Human Rights NGOs on

their commitments to women and the need to integrate a gender perspective into

the U.N.

3) to use this historical event as a means for popular education on women's human

rights and raise public awareness of the horrific nature of crimes committed

against women®
Lastly, the Women’s Caucus advocated for a balanced representation of female and male
judges and staff, victim and witness protection procedures to ensure their safety and
social or psychological support, and a victim reparations fund to aid victims rebuild their
lives.

The Women’s Caucus’ advocacy efforts to integrate a gender perspective into the
Rome Statute included producing position papers and commentaries on legal provisions
that “contributed greatly to the discussions and variety of options states had to eventually
consider.” ® The Women’s Caucus lobbied delegates and governments by publicizing
press releases and disseminating open letters and petitions to garner support for particular
initiatives.” Building on its legal network and alliances with a range of organizations and
state delegates who were particularly sympathetic to the Women’s Caucus’ agenda, the
Caucus assumed an influential role over the course of the Rome Conference in July 1998.
Their advocacy campaign for the inclusion of sexual and gender violence in the Rome
Statute culminated in the final weeks of the Rome Conference. When negotiations

deadlocked on crucial gender provisions in the final week of the negotiations, the



176

Women'’s Caucus felt confident enough to threaten that “if these minimal criteria are not
present in the final Statute, the Women’s Caucus will not support the resulting weak
court and will consider actively lobbying their governments against ratification.””*

The Rome Statute that was eventually adopted differed substantially from the
Draft Statute proposed by the ILC. Key changes included definitions of sexual and
gender violence under provisions regarding the court’s jurisdiction, specifically under the
definitions of war crimes and crimes against humanity. Other successful lobbying efforts
included structural safeguards, such as the provision that the court must demonstrate a
“fair representation of female and male judges” and that the court must include judges
with “legal expertise” on issues involving violence against women and children, as
outlined in Article 36(8) of the Rome Statute, so as to guarantee an appropriate
investigation and prosecution of victims of sexual and gender violence before the ICC.
Having made significant achievements during the negotiations toward the Rome Statute
in 1998, the Women’s Caucus continued its campaign during the subsequent Preparatory
Commission meetings held from 1999-2000 during which supplementary materials to the

Rome Statute were negotiated, namely the Elements of Crimes (EOC) and the Rules of

Procedure and Evidence (RPE)."

Religious Conservative NGOs Influence in Rome

The success of the women’s rights groups’ advocacy campaign is exemplified by
their participation in the negotiation process of the Rome Statute and the eventual

adoption of some of their proposals, or versions thereof, in the Rome Statute. Having
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assumed a significant role in the drafting process several weeks into the Rome
Conference, the Women’s Caucus’ influence provided the exigency for another set of
NGOs to step up their advocacy. Mainly comprising North-American-based conservative,
self-declared “pro-life” or “pro-family” organizations, these groups represent a
burgeoning movement of religious conservative activists influencing international social
policy in international forums. The primary target for these actors’ intervention is the
UN, including both UN agencies and conferences, where, under the cloak of defending
“family values,” the movement’s global political project is to resist the inclusion and
expansion of provisions regarding women’s rights, reproductive rights, population
control policies, abortion, and children’s rights.

Accordingly, conservative organizations were primarily concerned with
challenging the proposals for the inclusion of gender-sensitive language and gender-
sensitive provisions in the Rome Statute advanced by the Women’s Caucus. The main
objective religious conservative organizations had in the ICC negotiations consisted of
obstructing progressive reform at the transnational level, specifically the expansion of
women’s rights. Religious conservative NGOs coupled a rhetoric of social maintenance
to preserve what they consider an appropriate social order with a language of national
sovereignty.

Prominent religious conservative organizations involved in the ICC negotiations
included groups such as R.E.A.L. (Realistic, Equal, Active, for Life) Women of Canada,
the International Human Life Committee, and the JMJ (Jesus, Mary and Joseph)
Children’s Fund of Canada, and the Catholic Family and Human Rights Institute (C-

FAM), some of whom have made UN activism their primary focus. "> C-FAM for
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instance, has established a permanent office at the United Nations in New York in an
attempt to “monitor and affect the social policy debate at the United Nations and other
international institutions.””* Other vocal participants were the World Family Policy
Center (WFPC)—previously known under the name NGO Family Voice—whose mission
is to “provide balanced, pro-family input and effectively educate the United Nations
System on moral, religious and other value-based” international policy issues.” The
World Family Policy Center is based at and sponsored by Brigham Young University
Law School. The NGO’s founder and director, BYU Professor of Law Richard Wilkins,
has published widely and spoken frequently on the International Criminal Court.

Although clearly a minority in terms of numbers, religious conservative NGOs
conceive of themselves as influential players in the international arena, as a statement by
the World Family Policy Center illustrates. Praising conservative organizations’
advocacy campaigns that lobby against the inclusion of gender-specific provisions in the
Rome Statute, the World Family Policy Center argued that “the changes in the ICC
statute prompted by Family Voice and the pro-family coalition stand as helpful pro-
family international law precedent, particularly in the area of ‘gender rights.”’76 The
statement alludes to the fact that NGO Family Voice is credited with introducing a
notorious proposal during the treaty negotiations that expressly limited the definition of
“gender” as “male and female.”’’ The notoriety of this proposal is due to its success. The
statement illustrates that this organization and its allies are influential enough to shape
international legal instruments according to their worldviews.

Religious conservative organizations’ influence on international social policy is in

part due to the groups’ ability to build powerful alliances in the international political
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arena. Buss and Herman note that while the organizations active at the UN focus on
promoting a Christian orthodox worldview and therefore should be considered a

“particular subset of the U.S. Christian Right as a whole,”"®

the coalition of religious
conservative organizations has built global interfaith alliances on some issues with
conservative Muslim and Jewish activists and delegates and are on many issues supported
by the Vatican. " In the context of the ICC negotiations over the inclusion of a gender
perspective in the Rome Statute, conservative NGOs also received support from a
number of Arab League states that argued that the inclusion of gender-specific rights

“offended their religious standards.”®

Religious Conservative NGOs’ Tactics and the Concern with Language

The overarching goal of conservative NGOs operating at the UN level is to block
consensus at UN hosted conferences on issues relating to reproductive rights, gay and
lesbian rights.®* To this end, conservative NGOs have made use of a number of distinct
tactics in their effort to stifle progressive international reform. Some of these tactics
employed in Rome and at other UN conferences include the lobbying of state delegates,
publicizing materials via newsletters, the use of intimidation tactics, and breaking UN
rules of procedure.  Anick Druelle from the University of Montreal identifies similar
conservative advocacy strategies employed at the Beijing +5 Conference held in 2000,
including the spreading of false information in leaflets and brochures, destroying other
progressive NGOs’ information, and displaying visible signs of religion, such as Bibles in

hand or ashen crosses on their foreheads.®
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The most central tactic of religious conservative NGO advocacy involves efforts
to wield influence over how publics interpret key linguistic phrases in the documents
produced at the international conferences. Underlying these efforts is the
acknowledgment of the power of language in shaping attitudes towards policy. The
Catholic Family and Human Rights Institute (C-FAM) took language to be one of its
central targets during its heavy involvement in the ICC negotiations. On the surface, the
group announced itself as being committed to “reestablishing a proper understanding of
international law, protecting national sovereignty and the dignity of the human person.”84
Below the surface, the target was language. Austin Ruse, president of C-FAM, elucidates
this point arguing that “Although the game has changed in terms of the depth of
experience now possessed by the pro-life side, the fight is the same. It is over language
used by the other side to disguise positions that could not carry the day if they were put
forth honestly.”®® Ruse implies that progressive advocates have ulterior motives when
putting forth their proposals. With this, he invokes the often waged critique that women’s
rights activists aim to influence social policy at the international level because it would
have a greater impact and a wider reach than policies introduced at the domestic level.

Ruse casts his organization’s primary work of controlling the language used in
international policy in a way that mirrors the work of women’s rights advocates. Ruse
explained some of the tactics of his organization at the World Congress of Families 11
held in Geneva in 1999. In preparation for the Cairo+5 conference (1999), he argued, C-
FAM “took the initiative from the other side on a new piece of language. Our side has
generally been content with scanning the document which the other side writes and trying

to improve their language. This still remains the most important part of our work. But we
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will not win until we begin writing language and getting governments to introduce it for
us.”®® This indicates that C-FAM is working behind the scenes trying to get government
representatives to mouth their beliefs. Just as the Women’s Caucus for Gender Justice
had directly lobbied governments, so too did the religious conservative NGOs. It follows
that conservative NGOs’ attempts to copy strategies from women’s rights activists were
not limited to the changing the language in the legal document. Rather, it extended to
mobilization and lobbying strategies. Drawing on the experiences with conservative
NGOs’ advocacy during the Beijing + 5 Conference, Elisabeth Friedman concludes that

(13

the conservative movement’s “repertoire of actions drew from the highly successful
models of women’s rights advocates,” which included holding their own preparatory
meetings, employing communication technology to distribute their materials to
supporters, and lobbying delegates with their positions.®’

Working toward the overarching goal of obstructing the adoption of gender-
sensitive language in the final agreement, religious conservative organizations focused on
a set of narrowly defined issues in their campaign. Religious conservative advocates
worked to block the inclusion of the term “gender” anywhere in the Statute; obstruct the
inclusion of a provision defining gender and sexual violence as war crimes and crimes
against humanity, specifically the inclusion of forced pregnancy; and impede the
inclusion of provisions regarding the gender-expertise as a required qualification of the

judges and other personnel. What follows is a discussion of the main themes and

underlying concerns that emerged in the controversy around these issues.
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Gender and Homosexuality

Given the nonexistent or inadequate definition and treatment of gender in
international treaties prior to the Rome Statute, the inclusion of the term gender in the
ICC treaty was known to mark a significant development. The definition of gender has
rhetorical consequences. Valerie Oosterveld, a member of the Canadian delegation to the
ICC’s Preparatory Commission from 1999 until 2002 and the 1998 Rome conference,
explains the significance of the definition of “gender” in the Rome Statute:

How the ICC interprets “gender” will have a direct impact on the kinds of cases

of persecution that the Court may be able to prosecute, as well as on the law

applied, on how the Prosecutor undertakes his/her duties, and on the protection
and participation of victims and witnesses. It could also profoundly affect the
legal construction of ‘gender’ under international law.®
That the definition would have far-reaching implications was not overlooked by
conservative NGOs and several other state delegations, including, but not limited to
members of the Arab League.®® Not surprisingly, then, discussions about the inclusion of
the term “gender” quickly turned into a “lightning rod for conservative concerns about

»90 Recognizing the implications of incorporating the term “gender” into the

sexuality.
language of the Rome Statute, anti-women’s rights activists initially worked to eliminate
the use of or alter the conceptualization of “gender” in the treaty negotiations. They were
joined by several state delegations that argued for the elimination of the term “gender” on

the grounds that the term would be construed as including rights more widely defined

than by many states, such as sexual orientation.®* Still other delegations rejected the term
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“gender” for being too difficult to translate into some languages.” REAL Women of
Canada considered the term gender “sprinkled throughout” the Draft Statute problematic
because gender “does not always mean a male and female but can also be interpreted
(especially by a feminist prosecutor) in a way which could provide protection for ‘other
genders’ including homosexuals, lesbians, bisexuals, transgendered, etc.”* Invoking
feminist scholar Anne Fausto-Sterling’s 1993 article “The Five Sexes: Why Male and
Female are not Enough,” REAL Women argued that the inclusion of the term “gender”
would ultimately require the recognition of homosexuality, which they considered
incompatible with their “traditional” view of gender relations.

The articulation of gender to homosexuality illustrated above has become a
common trope in religious conservative NGOs’ rhetoric. For instance, C-FAM objected
to the inclusion of the definition in the Rome Statute arguing that “gender” could be
“interpreted as criminalizing any national laws or policies that favor heterosexual
marriage over homosexual couplings, on the grounds that homosexuality is a recognized
¢ gender.”’94 As these statements suggest, religious conservatives’ rhetorical strategy,
“had been to equate use of the term ‘gender’ with endorsement of homosexuality.” % The
conservatives’ campaign to influence the ICC had tapped into a readily available
discourse of anti-gay discrimination to stifle women’s rights legislation.

This equation of the concept of gender with homosexuality must be seen in light
of the term gender—as opposed to conservative NGOs’ preferred term “sex”—signifying
the social construction of gender.*® Whereas “sex” highlights innate, biologically
determined differences, subscribing to the notion of “gender” would entail

acknowledging the social construction of gender roles. As such, the concept of gender
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undermines the gender essentialism endorsed by the religious conservative NGOs.
Similarly, by drawing on Fausto Sterling’s “five sexes” proposition, religious
conservative organizations have construed homosexuality as a gender category that poses
a threat to the model of two biologically determined sexes upon which much of religious
conservative politics is based.

It is important to point out that some of the conservative NGOs’ concerns over the
definition of gender comprising homosexuality is not inaccurate as such. For progressive
activists, sexual orientation was part of the definition of “gender” in the sense that gender
highlights the social construction of identity within a society based on the norms and
expectations of what constitutes appropriate or inappropriate masculinities or
femininities.”” However, the difference is that, for the religious conservative NGOs,
homosexuality is bound up with a moral determinism according to which homosexuality
inevitably leads to the degeneration of social and moral values.*® At the root of the
concerns brought forth by religious conservative NGOs in their opposition to the term
“gender” is the belief that gender, understood as homosexuality, threatens traditional
gender roles and the larger social order.

In this vein, the conflation of the term “gender” with non-heteronormative
sexuality was linked to narratives of social decay and the corruption of society in a
broader sense brought on by the ICC. The debate over “gender” was characterized by
slippery slope arguments that suggested that if the concept of “gender” was introduced
into the legal document of the ICC, the ICC would ultimately develop into an institution

that could regulate myriads of other areas of social policy. A position paper of REAL
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Women of Canada highlights the potential for large-scale manipulation of social behavior
if “gender justice” were to be implemented:
If “gender,” as used in the ICC Draft Statute, in fact means something beyond
“male” and “female,” the ICC will drastically restructure societies throughout the
world. The possibilities include everything from hiring quotas to sexual
orientation to abortion—hardly an appropriate agenda for a “criminal” court. The
ICC was never intended, nor should it be used, to redefine and regulate all
“socially constructed roles” that exist throughout the globe. . . . One might ask
what fuels the continual quest for “gender justice.” No one opposes equal
treatment of women and men before the law. If “gender justice” means more than
this, the concept dramatically expands the role of the International Criminal
Court, changing the Court from a Court aimed at the “most serious crimes” of
“international concern,” into a potent judicial engine for social engineering.99
REAL Women invokes “gender” to invoke apocalyptic visions of the disintegration of
society in which the International Criminal Court is depicted as an omnipotent
bureaucratic body with the potential to bring about a major transformation of the social
order. The position paper painted an Orwellian scenario in which a perceived expansion
of the definition of the term “gender” became tantamount to a drastic social
reorganization. The underlying anxiety stems from the belief that once gender is defined
as something other than two biologically determined sexes, current relations of power
will be fundamentally altered.
In the course of the ICC treaty negotiations, conservative organizations shifted

their goal from eliminating the word “gender” from the Statute to replacing the term
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“gender” with “men, women, and children” or with “sex.” % The substitution was an
effort to insist on essentialist notions of gender that conservative organizations wanted to
see reflected in a biologically-deterministic language in the legal document. By contrast,
the Women’s Caucus for Gender Justice and delegates in support of retaining the term
“gender” promoted a definition of gender based on the understanding that “differences
between men and women are not essential or inevitable products of biological sex
differences” but rather “socially constructed differences between men and women and the
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unequal power relationships that result.””"~ Women’s rights advocates also rejected the

proposal to replace “gender” with “sex,” by arguing that it contradicted the language used
by the UN system that has used the term “gender” rather than “sex.”*%?

Due to the objections to the inclusion of the term “gender” that were raised by
conservative anti-women’s rights groups and some Arab League countries, finding
agreement proved to be a difficult undertaking, with the result being a “delicate, hard-
fought compromise among delegations.” ' After a long series of formal and informal
negotiations over the definition, those who opted for the definition that emphasized the
constructivist dimension of gender roles won.'®* The victory, however, came with
concessions. Delegates eventually adopted a definition of gender as “the two sexes, male
and female, within the context of society. The term ‘gender’ does not indicate any
meaning different from the above.”'®

The phrase “within the context of society” is the outcome of a series of debates
over language that would reflect the commitment to a definition of gender as socially

constructed and that would be acceptable to those who opposed the inclusion of “gender.”

The phrase codifying that “the term ‘gender’ does not indicate any meaning different
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from the above,” Oosterveld explains, “gave comfort to those opposed to ‘gender’
because they saw it as reaffirming the ‘two sexes, male and female,” while those
supportive [of the inclusion of the term gender] felt that it was harmless because it
reaffirmed the valuable sociological reference to ‘context of society.””'* Even after
contentious negotiations, this was “the only definition of ‘gender’ to which the Arab
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States and others were willing to agree”™ " and in that sense represents a concession to

conservative advocates. Nonetheless, the definition expresses the drafters’ concern for
“constructive ambiguity,” leaving the definition relatively open to future interpretation.'%®
Richard Wilkins, William Perry, and Marcus Mumford of NGO Family Voice
recognized this ambiguity, claiming the agreed upon definition as a victory of religious
conservative advocacy efforts: “. . . while the ICC definition is not perfect, advocates can
no longer assert (without further explanation) that ‘gender’ is a mere ‘social construct’
unrelated to ‘immutable biological differences.””%° At the same time, NGO Family
Voice was cognizant that the phrase “within the context of society” could potentially
reopen the definitional issues in the future: “Although the precise meaning of this phrase
is presently unknowable, it does provide room to argue that ‘gender’ is not limited
exclusively to biology. Accordingly, over time, the ICC definition may once again
become open-textured enough to accommodate Fausto-Sterling's “five sexes.””''° Despite
the concessions to conservative advocates, as a whole, the definition of gender in the
Rome Statute is significant as it constitutes the first definition of gender in a legally

binding international treaty. While not as radical as notions of gender performance, this

understanding is clearly the product of informed feminist/women’s rights advocates.



188

The Crime of Forced Pregnancy

In addition to the inclusion of the term “gender”—an issue that seeped into other
gender-related provisions in the Rome Statute—the negotiations with conservative NGOs
largely centered on questions concerning the crimes that should fall under the Court’s
jurisdiction. More specifically, there was “no serious opposition” to the inclusion of rape,
sexual slavery, enforced prostitution, and enforced sterilization as grave breaches of
Avrticle 3 of the Geneva Conventions.™! For most delegations, the inclusion of these
crimes amounted to merely “codifying the current state of international law” and as such
enjoyed the consensus of most state delegations.™? Unlike the crimes listed above,
however, the proposal for the inclusion of “forced pregnancy” as a sexual crime turned
out to be the “most contentious” and “most emotionally charged” issues of all the gender
provisions.™ The New York Times reported one week prior to the end of the Rome
Conference that the battle over the issue of “enforced pregnancy” had developed into
“one of the most glaring and painful examples of just how contentious and intractable the
process of negotiating a treaty on war crimes is.”*** As the result of a tedious process of
negotiations during the final weeks of the Rome Conference over this issue, the Rome
Statute defines “forced pregnancy” as the following:

...the unlawful confinement of a woman forcibly made pregnant, with the intent

of affecting the ethnic composition of any population or carrying out other grave

violations of international law. This definition shall not in any way be interpreted

as affecting national laws relating to pregnancy.'*®
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The inclusion of this provision makes the Rome Statute the first international treaty to
define forced pregnancy as a criminal action.**® The opportunity to include such a
provision emerged within the context of the cases heard before the ICTR and ICTY.
Testimony of witnesses heard by the ad hoc tribunals demonstrated that that there had
been systematic attempts to forcibly impregnate women and to subsequently deny them
the opportunity to terminate their pregnancies with the purpose of having women give
birth to children of a different ethnicity, thus changing the ethnic composition of the
population—a crime meeting the central definitional criterion of genocide.**’

The eventual inclusion of the “forced pregnancy” provision came after an intense
battle between women'’s rights advocates and conservative forces at the Rome
Conference that stemmed from conference participants’ “fundamentally different
philosophical, legal, and cultural approaches.”*® Progressive NGOs, including the
Women’s Caucus for Gender Justice, for instance, employed a rhetorical discourse that
placed crimes of sexual assault, including rape and forced pregnancy “within the
international human rights framework by focusing on how these acts infringe upon
fundamental rights and freedoms.”**® Since the recognition of forced pregnancy as a
sexual crime is intricately linked to issues of reproductive freedom and sexual autonomy,
conservative NGOs, along with some state delegates of the Arab League countries and
the Vatican, strongly opposed its inclusion in the Rome Statute. Originally introduced as
“enforced pregnancy” by the Women’s Caucus for Gender Justice, the Holy See made an
alternative proposal during the PrepCom prior to the Rome Conference in April 1998 in
which it labeled the issue as a provision on “forcible impregnation.”*?° Supporters of the

“enforced pregnancy” provision, however, dismissed the Holy See’s proposal as
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unacceptable because the phrasing was too narrow in that it referred only to the act of
making a woman pregnant rather than the act of confining a woman—who had forcibly
been made pregnant—during pregnancy in an attempt to make her carry the baby to full
term.*4

Several scholars and participants in the negotiations have noted that the proposal
for a forced pregnancy provision was so divisive that it not only temporarily stalled the
negotiations during the Rome Conference but also led to the issue of sexual crimes to
resurface “as bargaining chips in other debates and controversies during the subsequent
Preparatory Commissions” during which state delegations continued to limit the
provision by adding supplementary clauses.*??

Conservative arguments against forced pregnancy during the negotiation process
went in two directions: One line of the argument against forced pregnancy put forth that
recognition of “enforced pregnancy” as a crime under the Rome Statute would in itself
result in creating the universal right to abortion. The other line focused on framing the
provision of forced pregnancy as criminalizing the denial of access to abortion.
Recounting the perceived intentions of progressive NGOs and international lawmakers,
Richard Wilkins, director, and Kathryn Balmforth, executive director and legal counsel of
NGO Family Voice, claimed:

The thrust of the proposed “crime” of “enforced pregnancy” was clear: Any legal

regime that forbade termination of unwanted pregnancies would be guilty of

“enforced pregnancy.” The pro-family coalition argued that, while rape or sexual

violence properly should be condemned, the status of “pregnancy” should not be

criminalized. While rape or other sexual misconduct that could result in
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pregnancy might properly be considered criminal, it is straining the bounds of
logic to assert that pregnancy (in any circumstance) is itself a “crime.”*?

Their article exemplifies how conservative NGOs contorted the forced pregnancy

provision into absurdity by suggesting that pregnancy itself could be criminalized under
the “forced pregnancy” provision. Moreover, Wilkins and Balmforth along with several
other religious conservative organizations, cast the provision shorthand as criminalizing

. 124
the “denial of access to abortion,”

which is an omission under criminal law. By
contrast, supporters of the provision of forced pregnancy sought to criminalize the acts of
making a woman pregnant and to force women to bear children from those rapes. Hence,
whereas religious conservatives cast the provision as criminalizing an omission, women’s
rights advocates strove to criminalize what would be considered a commission under
criminal law, a crucial difference in perspective on this provision.'?> As such,
conservative NGOs’ portrayal of enforced pregnancy veils the nature of the sexual crime
being addressed—a woman forcibly made pregnant and kept pregnant as a tool of war or
as part of a genocidal campaign.

By focusing on the criminalization of the denial of access to abortion and by

presenting forced pregnancy as opening “a back door to allow abortion,”*?

religious
conservative NGOs co-opted the issue of “enforced pregnancy” as a crime subject to ICC
jurisdiction by articulating the issue to a more familiar anti-abortion discourse. The
religious conservatives’ campaign against forced pregnancy was then not about defining

a crime of sexual violence used as an instrument of war, genocide, or as a crime against

humanity. While the issue of sexual violence may have lurked in the background of
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conservative NGO discourse, opposition to the right to terminate a pregnancy, despite the
origin of pregnancy, was in the fore.

Emphasizing the criminalization of abortion—rather than the criminalization of
the act of making and keeping a woman pregnant—religious conservative NGOs also
connected the issue of forced pregnancy to a discourse about international population
control policies. As a set of programs designed to limit population growth, this area of
international social policy is intricately connected to issues such as women’s rights and
reproductive rights and has hence received considerable attention from religious
conservative organizations targeting the UN.*’ To illustrate the cooptation of forced
pregnancy for a discourse about population control policies, a closer look at the rhetoric
of the Population Research Institute (PRI) is instructive.

PRI has focused on advancing anti-population control policies and specifically on
“objectively presenting the truth about population-related issues.”*?® The organization
was founded as part of the conservative Human Life International organization.*® The
cross-semination between it and other organizations targeting the UN is further evident in
the fact that Austin Ruse, founder and president of C-FAM occasionally contributes to
PRI publications. ** “Like all truly pro-life organizations,” PRI claims, it combines an
agenda of being “against abortion, against euthanasia, in favor of traditional marriage,
against artificial contraception, and in favor of family-friendly societies and economies,
all of which are essential to maintaining healthy populations.”**! Echoing fears over the
right to abortion coming in “through the back door,” the Population Research Institute
casts the ICC’s proposed provision on “enforced pregnancy’ as creating the possibility

. . . . . . 132
for an international body to “impose ‘anti-natal views’” on states’ domestic law."
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PRI argues that the inclusion of “forced pregnancy” in the Rome Statute of the
ICC could open the door to prosecuting those “who oppose coercive population-control
policies.”® At first sight, this general critique of population control policies might sound
like a potentially plausible and well-reasoned argument against the more troublesome
aspects of global family planning programs, for instance those instituted by the World
Bank.3* This line of critique, however, is eclipsed by a dogmatic anti-abortion policy
stance. Scott Weinberg, then PRI’s director of governmental affairs, declared that the
“imposition of anti-natal views on the poorest of the poor by corrupt governments or
through an international criminal court, and the prosecution of individuals who heroically
oppose coercion, is something which must be opposed with the utmost vigilance.”**
Framing and focusing on population-control programs as coercive measures redirects
attention away from the issue at hand and allows PRI to mask its own form of coercion
inherent in this discourse, that is its categorical and unwavering anti-abortion stance.
Weinberg proceeds by claiming for his organization the position of the benevolent
defender of state-sovereignty that aids “poor” countries in their struggle against
repressive measures of family planning programs imposed by global institutions.
Weinberg argues, “We’re concerned about violations of the sovereign rights of nations,
and the inalienable rights of women and families to determine for themselves the timing
and spacing of their pregnancies.”**® The ICC is harnessed here as an intervention into
nation-state sovereignty and women’s and families’ autonomy over the timing and
spacing of their reproductive choices.

Curiously, according to Weinberg’s logic, the notion of personal autonomy—

which he perceives to be threatened by the institution of the ICC—is not compromised by
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the categorical pro-life position his organization endorses. Weinberg frames PRI’s
opposition to the ICC as being predicated on the ICC violating “women’s” and
“families’” agency and autonomy, thereby invoking a powerful discourse of individual
rights. Weinberg’s argument obfuscates, however, that if his organization’s pro-life
agenda became a reality, women would have very little autonomy over their reproductive
decisions. While PRI’s rhetoric purportedly defends individuals’ autonomy in deciding
when to become pregnant, it fails to grant individuals agency once pregnancy is
established, even if an existing pregnancy is the result of rape used as a tool of war with
genocidal intent.

Adopting a powerful rights discourse and casting the PRI specifically as
committed to defending the right to autonomy, the organization assumes by default a
leadership role, a moral force legitimated to oppose such “coercive” measures. Weinberg
positions the PRI as speaking out in the interest of developing countries who are subject
to the repressive population control programs. That is, Weinberg assumes for himself and
his organization the voice of the world’s oppressed. Buss and Herman have noted the
insidiousness of the “development-friendly” rhetoric religious conservatives focusing on
population control policies have employed:

By arguing that population policy is irredeemably racist and imperialist, and by

characterizing feminism as western and single-focused, the CR UN [Christian

Right working to influence the UN] has introduced a new question in to the

population debate: who speaks most authentically for the third world? Using the

language of racism, inequality, and the needs of the poor, the CR UN has laid
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claim to a progressive stance that is says is more authentic, more compassionate,
and more sensitive than that of feminists.™’

Having positioned themselves as defending developing countries against the imperialist
imposition of population control programs, religious conservatives are competing with
feminists over an important rhetorical position at international forums such as the UN.
Moreover, by articulating “enforced pregnancy